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Memorandum 

To: District 32 Republican Club

Re: Legislation & Politics 

Chuck Serio, Legislative Committee Chairman 

September 4, 2018 

From: 

Date: 

S.3345 - A bill to provide paid parental leave benefits to parents following the birth 
or adoption of a child. 

Ivanka Trump promoted this program when she spoke at the Republican National Convention in 2016.  
The bill’s summary claims that a parent who takes 8 weeks 
of paid leave, after the birth or adoption of a child, at over 
70 percent of their wages would then delay Social Security 
retirement benefits by 3 to 6 months.1  Marco Rubio (R-FL) 
has introduced it in the Senate; it has no cosponsors.  
Representative Ann Wagner (R-MO) has promised to 
introduce it in the House.2  This chart, from the summary of 
the report of the Social Security and Medicare Boards of 
Trustees indicate that the cost of the already authorized 
benefits are already exceeding the income from the payroll 
taxes and that deficit will grow in succeeding years.  I have 
seen no proposals to address the existing problems that 
plague these federal programs, for which there is no 
constitutional authorization in the first place. 

S.Amdt.3402 -— to S.Amdt.3399 — To prohibit the use of funds to carry 
out the District of Columbia's health insurance individual mandate 

Senator Ted Cruz (R-TX) proposed this amendment to an amendment to H.R. 6147 - Summary General 
Government Appropriations Act in order to prohibit the District of Columbia’s continuation of the 
Affordable Care Act’s individual mandate.  The House had already passed a measure to stop the D.C. 
mandate.  According to The Federalist, “The provisions buried in that budget bill would not only reimpose 
the health insurance mandate penalty within the District of Columbia that Congress set to zero beginning 
in January, but would go further, by allowing DC authorities to place liens on, seize, and sell the property 
of individuals who cannot afford to pay the mandate tax.”3  A motion to table was used to defeat the 
amendment.  The motion to table was passed (54-44).  Both of Maryland’s Senators voted to reimpose the 

1 Daniel Horowitz, Conservative Review, August 3, 2018 
2 Ibid. 
3 Christopher Jacobs, The Federalist, July 17, 2018 

http://www.md32gop.org/
https://www.congress.gov/bill/115th-congress/senate-bill/3345
https://www.ssa.gov/OACT/TRSUM/index.html
https://www.ssa.gov/OACT/TRSUM/index.html
https://www.congress.gov/amendment/115th-congress/senate-amendment/3402
http://thefederalist.com/2018/07/17/bill-congress-prevent-dc-imposing-individual-health-insurance-mandate/
https://www.senate.gov/legislative/LIS/roll_call_lists/roll_call_vote_cfm.cfm?congress=115&session=2&vote=00179
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mandate tax on the residents of D.C.  They were joined by all of the rest of the Democrats and Republicans 
Cassidy (R-LA), Collins (R-ME), Hatch (R-UT), Murkowski (R-AK), and Shelby (R-AL) 

PN1808 — Britt Cagle Grant— The Judiciary 

President Trump’s nominee, Britt Cagle Grant, to be a judge on the U.S. Court of Appeals for the 11th

Circuit was confirmed on July 31, 2018 by a vote in the Senate of (52-46).  This nomination was opposed 
by People for the [Un]American Way (PFAW) – that’s a positive indication.  Their problems with her are 
centered around their fear that she may not be able to find the constitutional right to abortion in the 
Constitution.4  Britt Grant is a member of the Federalist Society and graduated summa cum laude from 
Wake Forest University and graduated with distinction from Stanford Law School.5

Maryland’s Senators, Cardin and Van Hollen joined with 44 other Democrats voting against confirmation.  
Three Democrats, Heitkamp (D-ND), Manchin (D-WV), and Tester (D-MT) voted for confirmation.  The 
fact that all three of them are facing serious challenges for reelection in November may have motivated 
them to abandon the “resistance” in this case. 

S.Amdt.3967 to S.Amdt.3695 (defund Planned Parenthood) 

Senator Rand Paul (R-TN) proposed an amendment to an amendment to an appropriations bill, H.R. 6157.  
His amendment prohibited all federal funding of Planned Parenthood.6  The amendment needed sixty 
votes to pass.  It was defeated (45-48).  Two Republicans, Collins of Maine and Murkowski of Alaska, 
joined Maryland’s Cardin and Van Hollen and the rest of the Democrats to defeat the amendment.  
Senators Collins and Murkowski are also among those who in the recent past voted against past voted 
against prohibiting abortions after 20 weeks gestation and opposed even the weakest repeal of the 
Affordable Care Act (aka Obamacare).7

4 Marge Baker, People for the American Way, May 22, 2018
5 Daniel B. Tilley, The Vetting Room, May 15, 2018 
6 Terence P. Jeffrey, CNS News, August 24, 2018 
7 Nate Madden, Conservative Review, August 24, 2018  

https://www.congress.gov/nomination/115th-congress/1808?q=%7B%22search%22%3A%5B%22PN1808%22%5D%7D&r=1
https://www.senate.gov/legislative/LIS/roll_call_lists/roll_call_vote_cfm.cfm?congress=115&session=2&vote=00174
http://www.pfaw.org/blog-posts/britt-grant-judicial-nomination-raises-deep-concerns-prior-to-hearing/
https://www.congress.gov/amendment/115th-congress/senate-amendment/3967
https://www.senate.gov/legislative/LIS/roll_call_lists/roll_call_vote_cfm.cfm?congress=115&session=2&vote=00191




All Information (Except Text)


S.3345 - A bill to provide paid parental leave benefits to parents
following the birth or adoption of a child. 
115th Congress (2017-2018) | Get alerts 


Sponsor: Sen. Rubio, Marco [R-FL] (Introduced 08/01/2018)


Committees: Senate - Finance


Latest Action: Senate - 08/01/2018 Read twice and referred to the Committee on Finance.  (All Actions)


Tracker: Introduced Passed Senate Passed House To President


Summary: S.3345 — 115th Congress (2017-2018)


A summary is in progress.


S.3345 - 115th Congress (2017-2018): A bill to provide paid parental leave benefits to parents following the birth or adoption of a child. | Congress.go...


1 of 1 8/3/2018, 8:22 PM



Chuck

Underline





https://www.congress.gov/bill/115th-congress/senate-bill/3345





II 


115TH CONGRESS 
2D SESSION S. 3345 


To provide paid parental leave benefits to parents following the birth or 


adoption of a child. 


IN THE SENATE OF THE UNITED STATES 


AUGUST 1, 2018 


Mr. RUBIO introduced the following bill; which was read twice and referred 


to the Committee on Finance 


A BILL 
To provide paid parental leave benefits to parents following 


the birth or adoption of a child. 


Be it enacted by the Senate and House of Representa-1


tives of the United States of America in Congress assembled, 2


SECTION 1. SHORT TITLE. 3


This Act may be cited as the ‘‘Economic Security for 4


New Parents Act’’. 5


SEC. 2. PARENTAL LEAVE BENEFIT PAYMENTS. 6


(a) IN GENERAL.—Title II of the Social Security Act 7


(42 U.S.C. 401 et seq.) is amended by adding at the end 8


the following new section: 9
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•S 3345 IS


‘‘SEC. 235. PARENTAL LEAVE BENEFIT PAYMENTS. 1


‘‘(a) IN GENERAL.—Any individual who— 2


‘‘(1) qualifies as an eligible parent (as defined 3


in subsection (d)); 4


‘‘(2) has filed an application for a parental 5


leave benefit in accordance with paragraph (1) of 6


subsection (c); and 7


‘‘(3) has provided the Commissioner with the 8


information described in paragraph (3) of such sub-9


section, 10


shall be entitled, subject to subsection (f), for such a ben-11


efit under this section. 12


‘‘(b) BENEFIT AMOUNT.— 13


‘‘(1) IN GENERAL.—The amount of the paren-14


tal leave benefit under this section shall be an 15


amount equal to the applicable percentage of the pri-16


mary insurance amount for the eligible parent (as 17


determined under section 215) for the month pre-18


ceding the month in which the information described 19


in subsection (c)(3) is received by the Commissioner, 20


as though such parent had attained age 62 in such 21


month. 22


‘‘(2) APPLICABLE PERCENTAGE.—For purposes 23


of paragraph (1), the applicable percentage shall 24


be— 25
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‘‘(A) in the case of an eligible parent who 1


takes leave to provide care for a child for a pe-2


riod described in item (aa) of subsection 3


(c)(1)(A)(ii)(II), 150 percent; or 4


‘‘(B) in the case of an eligible parent who 5


takes leave to provide care for a child for a pe-6


riod described in item (bb) of such subsection, 7


300 percent. 8


‘‘(3) REDUCTION IN BENEFIT AMOUNT ON AC-9


COUNT OF DISABILITY INSURANCE BENEFITS.—The 10


amount of any parental leave benefit under this sec-11


tion shall be reduced by the amount, if any, of any 12


disability insurance benefits under section 223 of the 13


Social Security Act (42 U.S.C. 423) received by an 14


eligible parent during the calendar year in which the 15


parental leave benefit is received by such parent. 16


‘‘(4) ROUNDING.—Any amount determined 17


under paragraph (1) shall be rounded down to the 18


next whole dollar amount. 19


‘‘(c) ADMINISTRATION.— 20


‘‘(1) APPLICATION.— 21


‘‘(A) IN GENERAL.—An application for a 22


parental leave benefit shall include— 23


VerDate Sep 11 2014 01:06 Aug 11, 2018 Jkt 079200 PO 00000 Frm 00003 Fmt 6652 Sfmt 6201 E:\BILLS\S3345.IS S3345pa
m


tm
an


n 
on


 D
S


K
B


F
K


8H
B


2P
R


O
D


 w
ith


 B
IL


LS







4 


•S 3345 IS


‘‘(i) a statement that the applicant 1


anticipates giving birth to or becoming the 2


parent of a child; 3


‘‘(ii) if applicable, an attestation from 4


the applicant that the applicant has pro-5


vided 60 days written notice to the appli-6


cant’s employer of the applicant’s intention 7


(except that if the date of the birth or 8


placement involved requires the leave to 9


begin in less than 60 days, the attestation 10


shall provide such written notice of that in-11


tention as is practicable) to— 12


‘‘(I) receive a parental leave ben-13


efit under this section; and 14


‘‘(II) subject to subparagraph 15


(B), take leave to provide care for the 16


child for— 17


‘‘(aa) 1 month; or 18


‘‘(bb) a period of not less 19


than 2 consecutive months; and 20


‘‘(iii) the social security number of the 21


applicant. 22


‘‘(B) TWO-PARENT HOUSEHOLD.—In the 23


case in which both eligible parents of a child 24


elect to receive a parental leave benefit under 25
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this section, the leave requirement under sub-1


paragraph (A)(ii)(II) shall be applied to such 2


parents jointly. 3


‘‘(C) ONLINE AVAILABILITY.—The Sec-4


retary shall make the application described in 5


this paragraph available through an Internet 6


website or other electronic media. 7


‘‘(2) ELIGIBILITY DETERMINATION.—Following 8


receipt of an application described in paragraph (1), 9


the Commissioner shall— 10


‘‘(A) determine whether the information 11


required for such application has been properly 12


submitted, including determining the validity of 13


the individual’s social security number; 14


‘‘(B) determine whether the individual sat-15


isfies the requirement for quarters of coverage 16


under subsection (d)(2); and 17


‘‘(C) provide notice to the individual re-18


garding the determinations under subpara-19


graphs (A) and (B). 20


‘‘(3) NOTIFICATION.—Not later than 52 weeks 21


following the date of the birth or adoption of the 22


child, an individual who has submitted an applica-23


tion under paragraph (1) shall provide the Commis-24


sioner with— 25
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‘‘(A) the name and the date of the birth or 1


adoption of the child; 2


‘‘(B) an attestation from the individual 3


that they have submitted an application for 4


issuance of a social security number for such 5


child; and 6


‘‘(C) a copy of the birth certificate or other 7


documentation demonstrating that the indi-8


vidual is the parent of the child. 9


‘‘(4) PAYMENT.—The Commissioner shall pro-10


vide payment to the eligible parent of— 11


‘‘(A) not later than 2 weeks after receipt 12


of the information described in paragraph (3), 13


50 percent of the parental leave benefit; and 14


‘‘(B) not later than 30 days after the pay-15


ment described in subparagraph (A), 50 percent 16


of the parental leave benefit. 17


‘‘(5) REVIEW.—All final determinations of the 18


Commissioner under this subsection shall be review-19


able according to the procedures set out in section 20


205. 21


‘‘(6) MINIMUM PERIOD OF LEAVE.—The Com-22


missioner may publish rules, regulations, or guid-23


ance or take other actions in order to ensure that 24


any eligible parent (or, for purposes of paragraph 25
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(1)(B), both eligible parents) claiming a benefit 1


under this section takes leave from employment for 2


a period of not less than the number of months pro-3


vided under paragraph (1)(A)(ii)(II), including di-4


rectly contacting the employer of such parent or off-5


setting overpayments against future social security 6


benefits. 7


‘‘(d) ELIGIBLE PARENT.— 8


‘‘(1) IN GENERAL.—The term ‘eligible parent’ 9


means a parent who satisfies the requirement under 10


paragraph (2). 11


‘‘(2) REQUIREMENT FOR QUARTERS OF COV-12


ERAGE.—The requirement described in this para-13


graph is that the individual shall have not less 14


than— 15


‘‘(A)(i) 4 quarters of coverage during the 16


4-quarter period preceding the birth or adoption 17


of their child; and 18


‘‘(ii) 8 quarters of coverage preceding the 19


birth or adoption of their child; or 20


‘‘(B) 12 quarters of coverage preceding the 21


birth or adoption of their child. 22


‘‘(3) CHILD AND PARENT.— 23
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‘‘(A) CHILD.—In this section, the term 1


‘child’ means a biological or legally adopted 2


child who has not attained 18 years of age. 3


‘‘(B) PARENT.—In this section, the term 4


‘parent’ means— 5


‘‘(i) the biological mother or father of 6


a child; or 7


‘‘(ii) an individual who legally adopts 8


a child, 9


who is the legal guardian of the child and who 10


has the same principal place of abode as the 11


child for more than 1⁄2 of the taxable year. 12


‘‘(e) RELATIONSHIP WITH STATE LAW; EMPLOYER 13


BENEFITS.— 14


‘‘(1) IN GENERAL.—This section does not pre-15


empt or supercede any provision of State or local 16


law that authorizes a State or political subdivision to 17


provide paid parental or medical leave benefits simi-18


lar to the benefits provided under this section. 19


‘‘(2) GREATER BENEFITS ALLOWED.—Nothing 20


in this Act shall be construed to diminish the obliga-21


tion of an employer to comply with any contract, col-22


lective bargaining agreement, or employment benefit 23


program or plan that provides greater benefits for 24


leave or other leave rights to individuals than the 25
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benefits for leave or leave rights established under 1


this Act. 2


‘‘(f) SUNSET.—No benefits shall be paid under this 3


section after December 31, 2023.’’. 4


(b) DELAYED ELIGIBILITY FOR OLD-AGE INSUR-5


ANCE BENEFITS.— 6


(1) RETIREMENT AGE; EARLY RETIREMENT 7


AGE.—Section 216(l) of the Social Security Act (42 8


U.S.C. 416(l)) is amended by adding at the end the 9


following: 10


‘‘(4)(A) Notwithstanding the preceding paragraphs of 11


this subsection, in the case of an individual who received 12


a parental leave benefit under section 235— 13


‘‘(i) the retirement age with respect to such in-14


dividual shall be deemed to be— 15


‘‘(I) the retirement age determined with 16


respect to such individual under paragraph (1); 17


plus 18


‘‘(II) the parental leave benefit adjustment 19


with respect to such individual, as determined 20


under subparagraph (B); and 21


‘‘(ii) the early retirement age with respect to 22


such individual shall be deemed to be— 23
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‘‘(I) the early retirement age determined 1


with respect to such individual under paragraph 2


(2); plus 3


‘‘(II) the parental leave benefit adjustment 4


with respect to such individual, as determined 5


under subparagraph (B). 6


‘‘(B)(i)(I) For purposes of subparagraph (A), the pa-7


rental leave benefit adjustment of the individual shall be 8


equal to the sum of any adjusted benefit months of such 9


individual. 10


‘‘(II) The term ‘adjusted benefit months’ means, for 11


each parental leave benefit received by an individual under 12


section 235, the number of months (rounded to the near-13


est whole month) equal to the product of— 14


‘‘(aa) 3 months (or, in the case of an eligible 15


parent who takes leave to provide care for a child for 16


a period described in item (aa) of section 17


235(c)(1)(A)(ii)(II), 1.5 months), multiplied by 18


‘‘(bb) the parental leave benefit ratio applicable 19


for the calendar year in which such parental leave 20


benefit was received. 21


‘‘(ii) The parental leave benefit ratio for each cal-22


endar year shall be the amount, as determined by the 23


Chief Actuary of the Social Security Administration, need-24


ed to ensure that the total amount of annual outlays from 25
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the Federal Old-Age and Survivors Insurance Trust Fund 1


which are attributable to parental leave benefit payments 2


under section 235 are equivalent to the subsequent reduc-3


tion in outlays from such Trust Fund which are attrib-4


utable to the application of the amendments made by sec-5


tion 2(b) of the Economic Security for New Parents Act. 6


‘‘(iii) In each calendar year, the Commissioner shall 7


publish in the Federal Register, on or before November 8


1, the parental leave benefit ratio applicable for any paren-9


tal leave benefits received by any individual during the 10


subsequent calendar year.’’. 11


(2) DELAYED RETIREMENT CREDITS.—Section 12


202(w) of the Social Security Act (42 U.S.C. 13


402(w)) is amended by inserting after ‘‘age 70’’ 14


each place it appears the following: ‘‘(or, in the case 15


of an individual described in subparagraph (A) of 16


paragraph (4) of section 216(l), age 70 plus the pa-17


rental leave benefit adjustment determined under 18


subparagraph (B) of such paragraph)’’. 19


(3) VOLUNTARY SUSPENSION OF BENEFITS.— 20


Section 202(z)(1)(A)(i) of the Social Security Act 21


(42 U.S.C. 402(z)(1)(A)(i)) is amended by inserting 22


after ‘‘the age of 70’’ the following: ‘‘(or, in the case 23


of an individual described in subparagraph (A) of 24


paragraph (4) of section 216(l), the age of 70 plus 25
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the parental leave benefit adjustment determined 1


under subparagraph (B) of such paragraph)’’. 2


(c) TRANSFERS TO FEDERAL OLD-AGE AND SUR-3


VIVORS INSURANCE TRUST FUND.—Section 201 of the 4


Social Security Act (42 U.S.C. 401) is amended by adding 5


at the end the following new subsection: 6


‘‘(o)(1) For each fiscal year, there is hereby appro-7


priated to the Federal Old-Age and Survivors Insurance 8


Trust Fund, out of any moneys in the Treasury not other-9


wise appropriated, an amount (not less than zero) equal 10


to— 11


‘‘(A) the total amount of outlays from the Fed-12


eral Old-Age and Survivors Insurance Trust Fund 13


during the preceding fiscal year which are attrib-14


utable to parental leave benefit payments under sec-15


tion 235; minus 16


‘‘(B) the total reduction in outlays from such 17


Trust Fund during the preceding fiscal year which 18


are attributable to the application of the amend-19


ments made by section 2(b) of the Economic Secu-20


rity for New Parents Act. 21


‘‘(2) The amount appropriated to the Federal Old- 22


Age and Survivors Insurance Trust Fund under para-23


graph (1) shall be determined by the Secretary of the 24
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Treasury in consultation with the Chief Actuary of the So-1


cial Security Administration.’’. 2


(d) EFFECTIVE DATE.—The amendments made by 3


this section shall apply to calendar years beginning after 4


December 31, 2019. 5


SEC. 3. TAXATION OF PARENTAL LEAVE BENEFIT PAY-6


MENTS. 7


(a) IN GENERAL.—Section 86 of the Internal Rev-8


enue Code of 1986 is amended— 9


(1) in subsection (d)(1)(A), by inserting ‘‘(or, in 10


the case of section 235 of the Social Security Act, 11


a single benefit payment)’’ after ‘‘a monthly ben-12


efit’’; and 13


(2) by adding at the end the following new sub-14


section: 15


‘‘(g) PARENTAL LEAVE BENEFIT PAYMENTS.—In 16


the case of a taxpayer who receives a parental leave benefit 17


under section 235 of the Social Security Act during the 18


taxable year, the base amount and adjusted base amount, 19


as described in subsection (c), for such taxable year shall 20


be determined by multiplying the dollar amounts otherwise 21


applicable under paragraphs (1) and (2) of such sub-22


section by 2.’’. 23
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(b) EFFECTIVE DATE.—The amendments made by 1


this section shall apply to taxable years beginning after 2


December 31, 2019. 3


Æ 
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Republicans don’t think government is big


enough. Now they want ‘Ivankacare’ 


Daniel Horowitz


Ivanka Trump, daughter of Republican Presidential Nominee Donald J. Trump,
speaks during the final day of the Republican National Convention in Cleveland,
Thursday, July 21, 2016. (AP Photo/Mark J. Terrill)


While Jared Kushner is promoting the Koch agenda for Willie-Horton-style jailbreak
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bills, his wife and co-president, Ivanka, is successfully getting one Republican after
another to promote a new massive entitlement for paid family leave. As if we don’t
have enough market interventions, government programs, and debt.


Here’s a novel idea: how about we eliminate all of the current government policies
that force many families to have both parents working full time even while the kids
are young? How about we undo the policies that drive down wages and drive up the
cost of health care, food, fuel, and other vital services and then let’s see how family
finances look? How about we decrease the debt, which is about the take a bite out of
wage growth?


We would be better off as a country if we at least had a Republican Party that was
merely at peace with every iota of the 100-year buildup of the federal leviathan
without growing it. Yet, every time Republicans assume power and promise to
reverse course, they not only codify the policies of the Left, they seek to grow them
and venture into new areas of the economy and private life. This is what Margaret
Thatcher often referred to as “the ratchet effect” to explain the one directional
progress of liberalism when the Left is in power and the inability to reverse one iota
of that momentum when so-called conservatives are in power. The ratchet only turns
in one direction.


Adding a new entitlement while exacerbating the decline of another


However, Republicans always have clever nuances to sell Democrat ideas as
conservative. Yesterday, Sen. Marco Rubio, R-Fla. introduced a bill (S. 3345), with
Progressive Ivanka at his side, to create a new federal entitlement to paid family
leave. They are promising to pay for it by raiding another program that is slated to go
bankrupt – Social Security. They tell us that rather than creating a new funding
stream, those seeking paid family leave will have the option of drawing upon their
future Social Security benefits and forfeiting when they retire the amount they
prematurely tapped in their early years. A summary of the bill says parents taking 8
weeks of paid leave at over 70 percent of their wages would, in turn, delay their Social
Security collection by 3-6 months. Rep. Ann Wagner, R-M.O. promised to introduce
a House version of the bill in September after they bankrupt us with the budget and
the farm bill.


Isn’t this idea so clever and innovative? Raise your hand if you believe for a second
that once we allow a new entitlement to pop out of the genie’s bottle it somehow
won’t become its own fiscal mandate minus the funding from Social Security. Also,
raise your hand if you believe we have the guts to deny these people their Social
Security once this generation of young parents drawing upon the perspective family
leave program reaches retirement. Finally, raise your hand if you think that once we
revolutionize the idea of tapping early Social Security for the purpose of family leave
that somehow it won’t become the new piggy bank for funding college, cars, and
mortgages. That’s next.


This is a classic case of “I’ll gladly pay you Tuesday for a hamburger today,” from
the taxpayer perspective. Or more aptly put from the entitlement perspective, “I’ll
gladly give you a free hamburger today, and find a way to pay for it on Tuesday.”
Who knows? Maybe Rubio will resurrect his idea of plugging the gap in Social
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Security he will inevitably exacerbate with this proposal by importing more
extremely talented and affluent illegal aliens.


Anyone who hasn’t had their head under a rock for the past few decades understands
that the Social Security Trust Fund – both the old age and disability accounts – is a
Ponzi scheme. There is no pot of money earmarked for Mrs. Smith taking family
leave today ensconced in Al Gore’s infamous lockbox. There is already an over $13
trillion shortfall over the next 75 years and they are paying today’s seniors with the
payroll taxes of today’s workers. Thus, the theory of taking your own money out of
your own account (to the extent this program somehow wouldn’t grow legs and get
its own appropriations) would have worked under the original promise of Social
Security or if we would convert the entire program to private accounts. But under the
existing structure it will merely bankrupt the current program earlier because today’s
workers will now be drawing upon that existing limited pool of cash.


In this sense, the idea of pairing the new entitlement against Social Security is even
worse than just merely creating paid leave in its own right because it will exacerbate
the flaws of both while also using the misconception of a free funding source to
stimulate new entitlement ideas across the economic spectrum.


Also, it’s important to remember that the social construct of the program is built off
the premise of first working your career and then receiving benefits upon retirement.
You could theoretically, under this proposal, have a young mother who only paid a
few years into the system collect benefits and then remain a homemaker for the
remainder of her career and never pay into the system. Again, granting access to the
funds before paying into it is a shaky foundation if your goal is to sell the proposition
as some sort of private flexible savings account rather than a welfare program.


Hurting women in the labor force rather than breaking down existing
barriers


Furthermore, like every market intervention, often the market distortions to the
private economy inherent in government programs are even worse than the
budgetary cost. One can only imagine the cascading labor market effects of this free
source incentivizing more time off. It will likely hurt women by surreptitiously
discouraging employers from hiring or promoting women of childbearing age to
managerial positions.


In fact, we need not imagine the effect. Most European countries have a paid family
leave program. According to a 2013 analysis of the National Bureau of Economic
Research, women in countries with paid leave were half as likely to be managers than
in the U.S. because of these market distortions. Talk about a government-induced
glass ceiling on women! Introducing this program to America will engender further
government mandates on the labor market to “fix” the problems it creates with
devaluing the utility of hiring women.


Indeed, this program is the embodiment of everything wrong with government and
everything wrong to the GOP approach and response to progressive agitation.


If we had a conservative party in Washington, they’d be conducting an audit of
everything a young couple has to purchase in order to function. Whether it be health
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care, cars, housing, food, or fuel, there is a government regulation and market
distortion that forces them to pay thousands more a year on vital goods and services.


Health care alone is a killer and until we repeal Obamacare and the many other
government distortions that handed the industry over to a cartel monopoly, nothing
we do on the entitlement will bring enough relief to families. Also, it’s important to
remember that because of the Family and Medical Leave Act (FMLA), companies
with more than 50 employees are already required to hold open jobs for maternity
leave for 12 weeks while maintaining health insurance benefits. With health care
being a dumpster fire and the cost of insurance skyrocketing on employers,
incentivizing workers to take even more time off while still being covered will further
depress wages or disincentivize employers from hiring women who are likely to have
children.


This is yet another reason why we need to fix this crony government tethering of
health care to medical insurance and medical insurance to employment through the
tax code before complaining about the cost of child-bearing. The $300 billion annual
handout to the insurance cartel boxes out individuals from the insurance market –
people who want to pursue their own dreams with flexible work schedules,
particularly young mothers.


There’s also a ton more to do on the regulatory side. According to the Competitive
Enterprise Institute, federal regulations cost families nearly $15,000 per year. Trump
has done a good job preempting Obama’s impossible increase in Corporate Average
Fuel Economy (café) standards on auto-makers from taking effect. But why doesn’t
Marco Rubio propose a bill to repeal the existing standards? Creating such options
would save young couples thousands of dollars on auto purchases.


How about busting the government-education cartel monopoly on higher education,
which saddles young folks with debt? How about vitiating the government
regulations on flexible labor arrangements that allow employers to offer more
flexible work options to employees and easing occupational licensing laws that are
particularly pernicious to stay-at-home moms looking to become entrepreneurs?


Ironically, it’s the policies and culture of Ivanka’s circle of influence that has both
driven up the cost of living and discouraged stay-at-home-motherhood during the
early years of childhood. The lack of childbearing is much more a result of cultural
declines beginning with the decline in marriage rather than a financial problem. But
the debt that is created, which depresses wages, from programs such as Ivankacare,
certainly contributes to the problem.


Why do we always operate solely within the paradigm of the Left? They are doing a
good enough job on their own promoting their values without the assistance of those
who campaign on a competing agenda.


Author: Daniel Horowitz


Daniel Horowitz is a senior editor of Conservative Review. Follow him on Twitter
@RMConservative.


Republicans don’t think government is big enough. Now they want ‘Ivankacare’


4 of 4 8/3/2018, 8:35 PM







A SUMMARY OF THE 2018 ANNUAL


REPORTS 


Social Security and Medicare Boards of Trustees


A MESSAGE TO THE PUBLIC:


Each year the Trustees of the Social Security and Medicare trust funds report


on the current and projected financial status of the two programs. This


message summarizes the 2018 Annual Reports.


Both Social Security and Medicare face long-term financing shortfalls under


currently scheduled benefits and financing. Lawmakers have a broad


continuum of policy options that would close or reduce the long-term


financing shortfall of both programs. The Trustees recommend that lawmakers


take action sooner rather than later to address these shortfalls, so that a


broader range of solutions can be considered and more time will be available


to phase in changes while giving the public adequate time to prepare. Earlier


action will also help elected officials minimize adverse impacts on vulnerable


populations, including lower-income workers and people already dependent


on program benefits.


Social Security and Medicare together accounted for 42 percent of Federal


program expenditures in fiscal year 2017. The unified budget reflects current


trust fund operations. Consequently, even when there are positive trust fund


balances, any drawdown of those balances, as well as general fund transfers


into Medicare’s Supplementary Medical Insurance (SMI) fund and interest
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payments to the trust funds that are used to pay benefits, increase pressure on


the unified budget. Both Social Security and Medicare will experience cost


growth substantially in excess of GDP growth through the mid-2030s due to


rapid population aging caused by the large baby-boom generation entering


retirement and lower-birth-rate generations entering employment. For


Medicare, it is also the case that growth in expenditures per beneficiary


exceeds growth in per capita GDP over this time period. In later years,


projected costs expressed as a share of GDP rise slowly for Medicare and are


relatively flat for Social Security, reflecting very gradual population aging


caused by increasing longevity and slower growth in per-beneficiary health


care costs.


Social Security


The Social Security program provides workers and their families with


retirement, disability, and survivors insurance benefits. Workers earn these


benefits by paying into the system during their working years. Over the


program’s 83-year history, it has collected roughly $20.9 trillion and paid out


$18.0 trillion, leaving asset reserves of $2.9 trillion at the end of 2017 in its two


trust funds.


The Old-Age and Survivors Insurance (OASI) Trust Fund, which pays retirement


and survivors benefits, and the Disability Insurance (DI) Trust Fund, which pays


disability benefits, are by law separate entities. However, to summarize overall


Social Security finances, the Trustees have traditionally emphasized the


financial status of the hypothetical combined OASI and DI Trust Funds. The


combined funds—designated OASDI—satisfy the Trustees’ test of short-range


(ten-year) financial adequacy because the Trustees project that the combined


fund asset reserves at the beginning of each year will exceed that year’s


projected cost throughout the short-range projection period. However, the


funds fail the test of long-range close actuarial balance.


The Trustees project that the combined trust funds will be depleted in 2034,


the same year projected in last year’s report. The projected 75-year actuarial
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deficit for the OASDI Trust Funds is 2.84 percent of taxable payroll, up slightly


from 2.83 percent projected in last year’s report. This deficit amounts to 1.0


percent of GDP over the 75-year time period, or 21 percent of program non-


interest income, or 17 percent of program cost. A 0.06 percentage point


increase in the OASDI actuarial deficit would have been expected if nothing


had changed other than the one-year shift in the valuation period from 2017


through 2091 to 2018 through 2092. The effects of updated demographic,


economic, and programmatic data, and improved methodologies, collectively


reduced the actuarial deficit by 0.04 percent of taxable payroll, offsetting most


of the effect of changing the valuation period.


Considered separately, the DI Trust Fund reserves become depleted in 2032


and the OASI Trust Fund reserves become depleted in 2034. In last year’s


report, the projected reserve depletion years were 2028 for DI and 2035 for


OASI. The change in the reserve depletion date for DI is largely due to


continuing favorable experience for DI applications and benefit awards. In


addition, average benefit levels for disabled-worker beneficiaries were lower


than expected in 2017, and are expected to be lower in the future. Disability


applications have been declining steadily since 2010, and the total number of


disabled-worker beneficiaries in current payment status has been falling since


2014. The Trustees assume that the recent favorable experience with DI


applications and awards is temporary, and that by 2027 DI incidence rates will


return to levels projected in last year’s report. Accordingly, the projected 75-


year actuarial deficit (0.21 percent of taxable payroll) for DI is little changed


from last year (0.24 percent).


Social Security’s total cost is projected to exceed its total income (including


interest) in 2018 for the first time since 1982, and to remain higher throughout


the projection period. Social Security’s cost will be financed with a


combination of non-interest income, interest income, and net redemptions of


trust fund asset reserves from the General Fund of the Treasury until 2034


when the OASDI reserves will be depleted. Thereafter, scheduled tax income is


projected to be sufficient to pay about three-quarters of scheduled benefits


through the end of the projection period in 2092. The ratio of reserves to one
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year’s projected cost (the combined trust fund ratio) peaked in 2008, generally


declined through 2017, and is expected to decline steadily until the trust fund


reserves are depleted in 2034.


Under current projections, the annual cost of Social Security benefits


expressed as a share of workers’ taxable earnings will grow from 13.7 percent


in 2017 to roughly 16.8 percent in 2039, and will then decline slightly before


slowly increasing after 2051. Expressed as a share of GDP, program costs


equaled 4.9 percent of GDP in 2017, and the Trustees project these costs will


increase to 6.1 percent of GDP by 2038, decline to 5.9 percent of GDP by 2052,


and thereafter rise slowly, reaching 6.1 percent by 2092.


Medicare


The Medicare program has two separate trust funds, the Hospital Insurance


(HI) Trust Fund and the Supplementary Medical Insurance (SMI) Trust Fund. HI,


otherwise known as Medicare Part A, helps pay for hospital, home health


services following hospital stays, skilled nursing facility, and hospice care for


the aged and disabled. SMI consists of separate accounts for Medicare Part B


and Part D. Part B helps pay for physician, outpatient hospital, home health,


and other services for the aged and disabled who have voluntarily enrolled.


Part D provides subsidized access to drug insurance coverage on a voluntary


basis for all beneficiaries, as well as premium and cost-sharing subsidies for


low-income enrollees.


The Trustees project that the HI Trust Fund will be depleted in 2026, three


years earlier than projected in last year’s report. At that time dedicated


revenues will be sufficient to pay 91 percent of HI costs. The Trustees project


that the share of HI cost that can be financed with HI dedicated revenues will


decline slowly to 78 percent in 2039, and will then rise gradually to 85 percent


in 2092. The HI fund again fails the test of short-range financial adequacy, as


its trust fund ratio is already below 100 percent of annual costs, and is


expected to decline continuously until reserve depletion in 2026.


The HI Trust Fund’s projected 75-year actuarial deficit is 0.82 percent of
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taxable payroll, which represents 0.4 percent of GDP through 2092, or 21


percent of non-interest income, or 17 percent of program cost. This estimate is


up from 0.64 percent of taxable payroll projected in last year’s report. Shifting


the valuation period forward one year to 2018 through 2092 increased the


actuarial deficit expressed as a share of taxable payroll by 0.01 percentage


point. The remaining 0.17 percentage point increase in the actuarial deficit was


primarily due to lower projected payroll tax income, higher expenditures in


2017, higher payments to Medicare Advantage plans, and legislation that


increased expenditures.


For SMI, the Trustees project that both Part B and Part D will remain


adequately financed into the indefinite future because current law provides


financing from general revenues and beneficiary premiums each year to meet


the next year’s expected costs. However, the aging population and rising


health care costs cause SMI projected costs to grow steadily from 2.1 percent


of GDP in 2017 to approximately 3.6 percent of GDP in 2037, and to then


increase more slowly to 3.9 percent of GDP by 2092. General revenues will


finance roughly three-quarters of SMI costs, and premiums paid by


beneficiaries almost all of the remaining quarter. SMI also receives a small


amount of financing from special payments by States, and from fees on


manufacturers and importers of brand-name prescription drugs.


The Trustees project that total Medicare costs (including both HI and SMI


expenditures) will grow from approximately 3.7 percent of GDP in 2017 to 5.8


percent of GDP by 2038, and then increase gradually thereafter to about 6.2


percent of GDP by 2092.


Since 2008, national health expenditure (NHE) growth has been below


historical averages, although recently it is again outpacing growth of the


economy. There is uncertainty regarding the degree to which this slowdown


reflects the impacts of the recent economic downturn and other non-


persistent factors, as opposed to structural changes in the health care sector


that may continue to produce cost savings in the years ahead. It is possible


that U.S. health care practices are becoming more efficient as new payment
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models develop and providers anticipate less rapid growth of reimbursement


rates in both the public and private sectors than has occurred during the past


several decades.


For a number of years, the Trustees’ methodology for projecting Medicare


finances over the long term has assumed a substantial reduction in per capita


health expenditure growth rates relative to historical experience. In addition,


the Trustees have in several recent Trustees Reports revised down the


projections for near-term Medicare expenditure growth in light of the recent


favorable experience, in part due to effects of payment changes and delivery


system reform that are changing health care practices. The Trustees have not


assumed additional long-term cost growth reductions arising from structural


changes in the delivery system that may result from new payment mechanisms


in the Medicare Access and CHIP Reauthorization Act of 2015 and the cost-


reduction incentives in the Affordable Care Act, or from payment reforms


initiated by the private sector.


Notwithstanding the assumption of a substantial slowdown of per capita


health expenditure growth, the projections indicate that Medicare still faces a


substantial financial shortfall that will need to be addressed with further


legislation. Such legislation should be enacted sooner rather than later to


minimize the impact on beneficiaries, providers, and taxpayers.


Conclusion


Lawmakers have many policy options that would reduce or eliminate the long-


term financing shortfalls in Social Security and Medicare. Lawmakers should


address these financial challenges as soon as possible. Taking action sooner


rather than later will permit consideration of a broader range of solutions and


provide more time to phase in changes so that the public has adequate time


to prepare.


By the Trustees:
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   Secretary of the Treasury,


    and Managing Trustee


    of the Trust Funds.


Alex M. Azar II,


   Secretary of Health


   and Human Services,


   and Trustee.


   Secretary of Labor,


   and Trustee.


Nancy A.Berryhill,


   Acting Commissioner of


   Social Security,


   and Trustee.
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A SUMMARY OF THE 2018 ANNUAL SOCIAL SECURITY AND


MEDICARE TRUST FUND REPORTS


In 2017, Social Security’s reserves increased by $44 billion to reach $2.9 trillion


by the year’s end. Under the intermediate assumptions, the Disability


Insurance (DI) Trust Fund will be able to pay full benefits until 2032, four years


later than projected in last year’s Social Security report. The improved outlook


is due to lower projected disability incidence rates in the near term and lower


average benefit levels for disabled workers awarded in 2017 and thereafter.


The Old-Age and Survivors Insurance (OASI) Trust Fund is able to pay full


benefits until 2034, one year earlier than projected in last year’s report. The


projected depletion date for the combined OASDI funds remains 2034, as


reported last year. Over the 75-year projection period, Social Security faces an


actuarial deficit of 2.84 percent of taxable payroll, up from the 2.83 percent


figure projected last year. The actuarial deficit equals 1.0 percent of GDP


through 2092.


Reserves in Medicare’s Hospital Insurance (HI) Trust Fund increased by $2.8


billion to a total of $202.0 billion at the end of 2017. The Trustees project that


the HI Trust Fund will be able to pay full benefits until 2026, three years earlier


than indicated in last year’s Medicare report. The changed outlook is


attributable to adverse changes in both program income and costs. HI income


is projected to be lower than last year’s estimates due to (i) lower payroll taxes


attributable to lowered wages in 2017 and lower levels of projected GDP and


(ii) reduced income from the taxation of Social Security benefits as a result of


legislation. HI expenditures are expected to be higher than last year’s


estimates due to higher-than-anticipated spending in 2017, legislation that


increases hospital spending, and higher Medicare Advantage payments. The HI


actuarial deficit is 0.82 percent of taxable payroll over the 75-year projection


period, 0.18 percentage point larger than projected in last year’s report, and


equivalent to 0.4 percent of GDP through 2092. The Supplementary Medical


Insurance (SMI) Trust Fund held $88 billion in assets at the end of 2017 and is


expected to be adequately financed over the next 10 years and beyond
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because premium income and general revenue income are reset each year to


cover expected costs and ensure a reserve for Part B contingencies.


What Are the Trust Funds? Congress established trust funds managed by the


Secretary of the Treasury to account for Social Security and Medicare income


and disbursements. The Treasury credits Social Security and Medicare taxes,


premiums, and other income to the funds. There are four separate trust funds.


For Social Security, the OASI Trust Fund pays retirement and survivors benefits


and the DI Trust Fund pays disability benefits. For Medicare, the HI Trust Fund


pays for inpatient hospital and related care. The SMI Trust Fund comprises two


separate accounts: Part B, which pays for physician and outpatient services,


and Part D, which covers prescription drug benefits.


The only disbursements permitted from the funds are benefit payments and


administrative expenses. Federal law requires that all excess funds be invested


in interest-bearing securities backed by the full faith and credit of the United


States. The Department of the Treasury currently invests all program revenues


in special non-marketable securities of the U.S. Government which earn


interest equal to rates on marketable securities with durations defined in law.


The balances in the trust funds, which represent the accumulated value,


including interest, of all prior program annual surpluses and deficits, provide


automatic authority to pay benefits.


What Were the Trust Fund Operations in 2017 In 2017, 51.5 million people


received OASI benefits, 10.4 million received DI benefits, and 58.4 million were


covered under Medicare. A summary of Social Security and Medicare trust


fund operations is shown below (Table 1). The OASI, DI, and HI Trust Funds


asset reserves increased in 2017; SMI Trust Fund reserves declined by $8


billion.


Table 1: TRUST FUND OPERATIONS, 2017


(in billions)


  OASI DI HI SMI


Reserves (end of 2016) $2,801.3 $46.3 $199.1 $95.6


2
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Income during 2017 825.6 171.0 299.4 405.7


Cost during 2017 806.7 145.8 296.5 413.6


    Net change in Reserves 19.0 25.1 2.8 -7.9


Reserves (end of 2017) 2,820.3 71.5 202.0 87.7


Note: Totals do not necessarily equal the sum of rounded components.


Table 2 shows payments, by category, from each trust fund in 2017.


Table 2: PROGRAM COST, 2017


(in billions)


Category (in billions) OASI DI HI SMI


Benefit payments $798.7 $142.8 $293.9 $408.7


Railroad Retirement financial interchange 4.3 0.2 — —


Administrative expenses 3.7 2.8 3.2 4.9


Total 806.7 145.8 296.5 41 3.6


Note: Totals do not necessarily equal the sum of rounded components.


Trust fund income, by source, in 2017 is shown in Table 3.


Table 3: PROGRAM INCOME, 2017


(in billions)


Source (in billions) OASI DI HI SMI


Payroll taxes $706.5 $167.1 $261.5 —


Taxes on OASDI benefits 35.9 2.0 24.2 —


Interest earnings 83.2 1.9 7.4 $2.4


General Fund reimbursements 1.3 -2.0


General revenues — — — $292.5


Beneficiary premiums — — 3.5 97.0


Transfers from States — — — 11.4


Other 1.5 4.5


a a


a a


Trustees Reports


10 8/25/2018, 4:02 PM







Total 825.6 171.0 299.4 405.7


Note: Totals do not necessarily equal the sum of rounded components.


 Less than $50 million.


In 2017, Social Security’s total income exceeded total cost by $44 billion, but


when interest received on trust fund assets is excluded from program income,


there was a deficit of $41 billion. The Trustees now project that total cost will


exceed total income (including interest) beginning in 2018 and continuing


throughout the long-range period (2018-92).


In 2017, the HI Trust Fund’s total income, consisting of $292 billion in non-


interest income and $7 billion in interest income (Table 3), exceeded program


expenditures ($297 billion). The Trustees project that HI tax income and other


dedicated revenues will fall short of expenditures in all future years. For SMI,


general revenues, which are set prospectively based on projected costs, are


the largest source of income.


What Is the Outlook for Future Social Security and Medicare Costs in


Relation to GDP? One instructive way to view the projected costs of Social


Security and Medicare is to compare the costs of scheduled benefits and


administrative expenses for the programs with the gross domestic product


(GDP), the most frequently used measure of the total output of the U.S.


economy (Chart A).


Under the intermediate assumptions employed in the reports, the costs of


these programs as a percentage of GDP increase substantially through about


2035 because: (1) the number of beneficiaries rises rapidly as the baby-boom


generation retires; and (2) the lower birth rates that have persisted since the


baby boom cause slower growth of the labor force and GDP.


Social Security’s annual cost as a percentage of GDP is projected to increase


from 4.9 percent in 2018 to about 6.1 percent by 2038, then decline to 5.9


percent by 2052 before generally rising to 6.1 percent of GDP by 2092. Under


the intermediate assumptions, Medicare cost rises from 3.7 percent of GDP in


a
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2018 to 5.6 percent of GDP by 2035 due mainly to the growth in the number


of beneficiaries, and then increases further to 6.2 percent by 2092. The growth


in health care cost per beneficiary becomes the larger factor later in the


valuation period, particularly in Part D.


Chart A—Social Security and Medicare Cost as a Percentage of GDP


In 2018, the combined cost of the Social Security and Medicare programs is


estimated to equal 8.6 percent of GDP. The Trustees project an increase to


11.7 percent of GDP by 2035 and to 12.3 percent by 2092, with most of these


increases attributable to Medicare. Medicare’s annual relative cost is expected


to rise gradually from 75 percent of the cost of Social Security in 2018 to be


approximately equal from 2050 through 2092.


The projected costs for OASDI and HI depicted in Chart A and elsewhere in


this document reflect the full cost of scheduled current-law benefits without
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regard to whether the trust funds will have sufficient resources to meet these


obligations. Current law precludes payment of any benefits beyond the


amount that can be financed by the trust funds, that is, from annual income


and trust fund reserves. In years after trust fund depletion, the amount of


benefits that would be payable is lower than shown because OASDI and HI, by


law, cannot borrow money or pay benefits that exceed the asset reserves in


their trust funds. The projected costs assume realization of the full estimated


savings of the Affordable Care Act and the physician payment rate updates


specified in the Medicare Access and CHIP Reauthorization Act (MACRA) of


2015. As described in the Medicare Trustees Report, the projections for HI and


SMI Part B depend significantly on the sustained effectiveness of various


current-law cost-saving measures, in particular, the lower increases in


Medicare payment rates to most categories of health care providers.


What is the Outlook for Future Social Security and Medicare HI Costs and


Income in Relation to Taxable Earnings? Because the primary source of


income for OASDI and HI is the payroll tax, it is informative to express the


programs’ incomes and costs as percentages of taxable payroll—that is, of the


base of worker earnings taxed to support each program (Chart B).
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Chart B—OASDI and HI Income and Cost as Percentages of Their


Respective Taxable Payrolls


It is important to understand that the two programs have different taxable


payrolls. HI taxable payroll is about 25 percent larger than that of OASDI


because the HI payroll tax is imposed on all earnings while OASDI taxes apply


only to earnings up to a maximum ($128,400 in 2018), which ordinarily is


adjusted each year. Thus, the percentages in Chart B are comparable within


each program, but not across programs.


Both the OASDI and HI annual cost rates rise over the long run from their 2017


levels (13.69 and 3.45 percent). Projected Social Security cost grows to 16.83


percent of taxable payroll in 2039 and to 17.68 percent of taxable payroll in


2092. The projected Medicare HI cost rate rises to 5.00 percent of taxable


payroll in 2050, and thereafter increases to 5.16 percent in 2092.
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The OASDI and HI income rates in Chart B include payroll taxes and taxes on


OASDI benefits, but not interest payments. The projected OASDI income rate


is stable at about 13 percent throughout the long-range period. The HI


income rate rises gradually from 3.36 percent in 2017 to 4.41 percent in 2092


due to the Affordable Care Act’s increase in payroll tax rates for high earners


that began in 2013. Individual tax return filers with earnings above $200,000,


and joint return filers with earnings above $250,000, pay an additional 0.9


percent tax on earnings above these earnings thresholds. An increasing


fraction of all earnings will be subject to the higher tax rate over time because


the thresholds are not indexed. By 2092, an estimated 79 percent of workers


would pay the higher rate.


How Will Cost Growth in the Different Parts of Medicare Change the


Sources of Program Financing? As Medicare cost grows over time, general


revenues and beneficiary premiums will play an increasing role in financing the


program. Chart C shows scheduled cost and non-interest revenue sources


under current law for HI and SMI combined as a percentage of GDP. The total


cost line is the same as displayed in Chart A and shows Medicare cost rising to


6.2 percent of GDP by 2092.
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Chart C—Medicare Cost and Non-Interest Income by Source as a


Percentage of GDP


Projected revenue from payroll taxes and taxes on OASDI benefits credited to


the HI Trust Fund increases from 1.4 percent of GDP in 2018 to 1.9 percent in


2092 under current law, while projected general revenue transfers to the SMI


Trust Fund increase from 1.6 percent of GDP in 2018 to 2.8 percent in 2092,


and beneficiary premiums increase from 0.6 to 1.0 percent of GDP during the


same period. Thus, the share of total non-interest Medicare income from taxes


declines (from 39 percent to 32 percent) while the general revenue share rises


(from 43 percent to 48 percent), as does the share of premiums (from 15


percent to 17 percent). The distribution of financing changes in large part


because costs for Part B and especially Part D—the Medicare components that


are financed mainly from general revenues—increase at a faster rate than Part


A cost under the Trustees’ projections. The projected annual HI financial deficit
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beyond 2035 through 2092 averages about 0.4 percent of GDP and there is no


provision under current law to finance that shortfall through general revenue


transfers or any other revenue source.


The Medicare Modernization Act of 2003 (MMA) requires that the Board of


Trustees determine each year whether the annual difference between program


cost and dedicated revenues (the bottom four layers of Chart C) under current


law exceeds 45 percent of total Medicare cost in any of the first seven fiscal


years of the 75-year projection period. The Trustees Reports for 2006 through


2013, and again in 2017, contained a determination of “excess general revenue


Medicare funding.” Because the current projected difference is expected to


exceed the 45 percent threshold in fiscal year 2022, the Trustees are issuing a


determination of projected excess general revenue Medicare funding in this


year’s report. Since this is the second consecutive report in which the Trustees


have made that determination, a “Medicare funding warning” is triggered and


the MMA requires that the President submit to Congress proposed legislation


to respond to the warning within 15 days after the submission of the Fiscal


Year 2020 Budget. Congress is then required to consider the legislation on an


expedited basis.


What are the Budgetary Implications of Rising Social Security and


Medicare Costs? Discussion of the long-range financial outlook for Medicare


and Social Security often focuses on the depletion dates for the HI and OASDI


trust funds—the times when the projected trust fund balances under current


law will be insufficient to pay the full amounts of scheduled benefits. Normal


operations of the trust funds also have an impact on the unified Federal


budget.


Under the OASDI and HI programs, when taxes and other sources of revenue


are collected in excess of immediate program costs, funds are converted to


Treasury bonds and held in reserve for future periods. Accumulation of assets


in the trust funds improves the unified Federal budget position. When trust


fund assets are drawn down to pay scheduled benefits, bonds are redeemed


and interest payments are made, creating a current-year cost to the unified
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Federal budget.


Unlike HI and OASDI, SMI does not have a trust fund structure with surpluses


accumulated from prior years. General revenues finance roughly 75 percent of


all SMI costs and pose an immediate cost for the unified Federal budget.


Chart D shows the required SMI general revenue funding, plus the excess of


scheduled costs over dedicated tax and premium income for the OASDI and HI


trust funds expressed as percentages of GDP through 2042. For OASDI and HI,


the difference between scheduled cost and dedicated revenues is equal to


interest earnings and asset redemptions prior to trust fund depletion, and


unfunded obligations after depletion. The chart assumes full benefits will be


paid after trust fund depletion, even though under current law expenditures


can only be made to the extent covered by current income. Such budgetary


assumptions are typical of unified budget baselines, but do not reflect current


law in the Social Security Act, nor do they reflect policy approaches that


Congress has used in the past.
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Chart D—Projected SMI General Revenue Funding


plus OASDI and HI Tax Shorfalls


[Percentage of GDP]


In 2018, the projected difference between Social Security’s expenditures and


non-interest income is $85 billion. The Trustees anticipate a deficit of $12


billion in non-interest income for the HI program.  The projected general


revenue demands of SMI are $319 billion. Thus, the total general revenue


requirements for Social Security and Medicare in 2018 are $416 billion, or 2.0


percent of GDP. Redemption of trust fund bonds, interest paid on those


bonds, and general revenue transfers provide no new net income to the


Treasury. When the unified budget is not in surplus, these payments are made


through some combination of increased taxation, reductions in other


government spending, or additional borrowing from the public.


Each of these trust funds’ operations will contribute increasing amounts to


3


Trustees Reports


19 8/25/2018, 4:02 PM







Federal unified budget deficits in future years as trust fund bonds are


redeemed. Until 2026, interest earnings and asset redemptions, financed from


general revenues, will cover the shortfall of HI tax and premium revenues


relative to expenditures. In addition, general revenues must cover similar


payments as a result of growing OASDI bond redemption and interest


payments through 2034 as the trust funds are drawn down.


If full benefits are to be maintained for both Social Security and Medicare, by


2042 the combined OASDI and HI financing gap plus SMI’s projected general


revenue demands will equal 4.4 percent of GDP—more than double the 2018


share.


What Is the Outlook for Short-Term Trust Fund Adequacy? The reports


measure the short-range adequacy of the OASI, DI, and HI Trust Funds by


comparing fund asset reserves at the start of a year to projected costs for the


ensuing year (the “trust fund ratio”). A trust fund ratio of 100 percent or


more—that is, asset reserves at least equal to projected cost for the year—is a


good indicator of a fund’s short-range adequacy. That level of projected


reserves for any year suggests that even if cost exceeds income, the trust fund


reserves, combined with annual tax revenues, would be sufficient to pay full


benefits for several years. Chart E shows the trust fund ratios through 2040


under the intermediate assumptions.


By this measure, the OASI Trust Fund is financially adequate throughout and


beyond the short-range period (2018-27). The DI Trust Fund fails the short-


range test because its trust fund ratio was 48 percent at the beginning of 2018


and is not projected to reach 100 percent within 5 years. The Trustees project


that the DI Trust Fund ratio will increase to 62 percent at the start of 2019, due


largely to the temporary payroll tax reallocation during 2016-18 enacted in the


Bipartisan Budget Act of 2015, and subsequently decline until depletion of all


reserves in 2032.


The HI Trust Fund does not meet the short-range test of financial adequacy; its


trust fund ratio was 65 percent at the beginning of 2018 based on the year’s
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anticipated expenditures, and the projected ratio does not rise to 100 percent


within 5 years. Projected HI Trust Fund asset reserves become fully depleted in


2026.


Chart E—OASI, DI, and HI Trust Fund Ratios


[Asset reserves as a percentage of annual cost]


The Trustees apply a less stringent annual “contingency reserve” test to SMI


Part B asset reserves because (i) the financing for that account is set each year


to meet expected costs, and (ii) the overwhelming portion of the financing for


that account consists of general revenue transfers and beneficiary premiums,


which were 71 percent and 27 percent of total Part B income in calendar year


2017. Part D premiums paid by enrollees and the required amount of general


revenue financing are determined each year. Moreover, flexible appropriation


authority established by lawmakers for Part D allows additional general


revenue transfers if costs are higher than anticipated, limiting the need for a
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contingency reserve in that account.


What Are Key Dates in OASI, DI, and HI Financing? The 2018 reports


project that the OASI, DI, and HI Trust Funds will all be depleted within 20


years. The following table shows key dates for the respective trust funds as


well as for the combined OASDI trust funds. 


Table 4. KEY DATES FOR THE TRUST FUNDS


  OASI DI OASDI HI


First year cost exceeds income


excluding interest 2010 2019 2010 2008


First year cost exceeds total income 2020 2019 2018 2018


Year trust funds are depleted 2034 2032 2034 2026


 Dates indicate the first year a condition is projected to occur and to persist annually thereafter through 2090.


DI Trust Fund reserves increase in 2018 and then fall steadily until they are


fully depleted in 2032. Payment of full DI benefits beyond 2032, when tax


income would cover only 96 percent of scheduled benefits, will require


legislation to address the financial imbalance.


The OASI Trust Fund, when considered separately, has a projected reserve


depletion date of 2034, a year earlier than in last year’s report. At that time,


income would be sufficient to pay 77 percent of scheduled OASI benefits.


The combined OASDI trust funds have a projected depletion date of 2034, the


same as in last year’s report. After the depletion of reserves, continuing tax


income would be sufficient to pay 79 percent of scheduled benefits in 2034


and 74 percent in 2092.


The OASDI reserves are projected to decline in 2018 because total cost ($1,003


billion) will exceed total income ($1,001 billion). This year’s report indicates


that annual OASDI income, including payments of interest to the trust funds


from the General Fund, will fall short of projected annual cost every year


during the 75-year projection period. Thus, beginning in 2018, net
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redemptions of trust fund asset reserves with General Fund payments will be


required to pay scheduled benefits until projected depletion of these reserves


in 2034.


The projected HI Trust Fund depletion date is 2026, three years earlier than


reported last year. Under current law, scheduled HI tax and premium income


would be sufficient to pay 91 percent of estimated HI cost after trust fund


depletion in 2026, declining to 78 percent by 2042, and then gradually


increasing to 85 percent again by 2092.


This report projects a decrease in HI Trust Fund asset reserves in 2018 as total


cost ($311 billion) is expected to exceed total income ($306 billion). Projected


annual HI cost exceeds program income throughout the long-range projection


period and assets will decline continuously until depletion of all reserves in


2026.


What is the Long-Range Actuarial Balance of the OASI, DI, and HI Trust


Funds? Another way to view the outlook for payroll tax-financed trust funds


(OASI, DI, and HI) is to consider their actuarial balances for the 75-year


valuation period. The actuarial balance measure includes the trust fund asset


reserves at the beginning of the period, an ending fund balance equal to the


76th year’s costs, and projected costs and income during the valuation period,


all expressed as a percentage of taxable payroll for the 75-year projection


period. Actuarial balance is not an informative concept for the SMI program


because Federal law sets premium increases and general revenue transfers at


the levels necessary to bring SMI into annual balance.


The actuarial deficit represents the average amount of change in income or


cost that is needed throughout the valuation period in order to achieve


actuarial balance. The actuarial balance equals zero if cost for the period can


be met for the period as a whole and trust fund asset reserves at the end of


the period are equal to the following year’s cost. The OASI, DI, and HI Trust


Funds all have long-range actuarial deficits under the intermediate


assumptions, as shown in the following table.
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Table 5. LONG-RANGE ACTUARIAL DEFICIT OF THE OASI, DI, AND HI


TRUST FUNDS


[Percent of taxable payroll]


  OASI DI OASDI HI


Actuarial deficit 2.63 0.21 2.84 0.82


NOTE: Totals do not necessarily equal the sums of rounded components.


The annual deficit, expressed as the difference between the cost rate and


income rate for a particular year, for the combined OASDI trust fund was 0.59


percent of taxable payroll in 2017. The Trustees project that the annual deficits


for Social Security will be larger through 2024 than reported last year, but


smaller in most years thereafter. The projected annual deficits gradually


increase from 1.17 percent of taxable payroll in 2018 to 3.56 percent in 2039.


The deficits then decline gradually to 3.26 percent in 2052 before resuming an


upward trajectory and reaching 4.32 percent of taxable payroll in 2092 (Chart


B). The relatively large variation in annual deficits indicates that a single tax


rate increase for all years starting in 2018 sufficient to achieve actuarial


balance would result in sizable annual surpluses early in the period followed


by increasing deficits in later years. Sustainable solvency would require payroll


tax rate increases or benefit reductions (or a combination thereof) by the end


of the period that are substantially larger than those needed on average for


this report’s long-range period (2018-92).


In 2017, the HI annual deficit was 0.09 percent of taxable payroll, continuing its


downward trend since 2010, and it is projected to decline to 0.08 percent in


2018. The cost rate has mostly been declining since 2010, and it is expected to


fall further in 2018, largely due to (i) expenditure growth that was constrained


in part by low utilization and low payment updates and (ii) a rebound of


taxable payroll growth from 2007-2009 recession levels. After 2018, the cost


rate is projected to rise primarily due to the continued retirements of those in


the baby boom generation and partly due to an expected return to modest


health services cost growth. This cost rate increase is moderated by the


accumulating effect of the productivity adjustments to provider price updates,
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which are estimated to reduce annual HI per capita cost growth by an average


of 0.8 percent through 2027 and 1.1 percent thereafter. After 25, 50, and 75


years, for example, the prices paid to HI providers under current law would be


21 percent, 40 percent, and 55 percent lower, respectively, than prices absent


the productivity reductions.


The financial outlooks for both OASDI and HI depend on a number of


demographic and economic assumptions. Nevertheless, the actuarial deficit in


each of these programs is large enough that averting trust fund depletion


under current-law financing is extremely unlikely. An analysis that allows


plausible random variations around the intermediate assumptions employed in


the report indicates that OASDI trust fund depletion is highly probable by mid-


century.


How Has the Financial Outlook for Social Security and Medicare Changed


Since Last Year? Under the intermediate assumptions, the combined OASDI


trust funds have a projected 75-year actuarial deficit equal to 2.84 percent of


taxable payroll, up slightly from the 2.83 percent figure reported last year. The


projected depletion date for the combined asset reserves remains 2034.


Advancing the valuation date by one year to include 2092, a year with a large


negative balance, alone would have increased the actuarial deficit by 0.06


percent of taxable payroll. That effect was mostly offset by changes in law,


methods, starting values, and assumptions that collectively decreased the


actuarial deficit by 0.04 percent of taxable payroll.


Medicare’s HI Trust Fund has a long-range actuarial deficit equal to 0.82


percent of taxable payroll under the intermediate assumptions, 0.18


percentage point larger than reported last year. The anticipated date of


depletion of the HI Trust Fund is now 2026, three years earlier than in last


year’s report. HI income is projected to be lower throughout the long-range


period than last year’s estimates due to (i) lower payroll taxes attributable to


lowered wages for 2017 and lower levels of projected GDP and (ii) reduced


income from the taxation of Social Security benefits as a result of legislation. In


addition, HI expenditures are expected to be higher than last year’s estimates
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due to higher-than-anticipated spending in 2017, legislation that increases


hospital spending, and higher Medicare Advantage payments.


Due to the nature of the financing for both parts of SMI, each account is


separately in financial balance under current law, as they were last year. Part B


costs are higher in this report than projected last year due to recent legislation


and higher Medicare Advantage spending. Part D spending projections are


lower in the short range than in last year’s report because of higher


manufacturer rebates, a decline in spending for Hepatitis C drugs, and a


slowdown in spending growth for diabetes drugs. The long-range cost


projections are similar to last year’s due to slightly higher growth rate


assumptions in this year’s report. SMI spending was 2.1 percent of GDP in


2017, and is now expected to increase to 3.9 percent of GDP in 2090. In last


year’s report, SMI spending was estimated to be 3.7 percent of GDP in 2090.


How Are Social Security and Medicare Financed? For OASDI and HI, the


major source of financing is payroll taxes on earnings paid by employees and


their employers. Self-employed workers pay the equivalent of the combined


employer and employee tax rates. During 2017, an estimated 173.6 million


people had earnings covered by Social Security and paid payroll taxes; for


Medicare the corresponding figure was 177.5 million. Current law establishes


payroll tax rates for OASDI, which apply to earnings up to an annual maximum


($128,400 in 2018) that ordinarily increases with the growth in the nationwide


average wage. In contrast to OASDI, covered workers pay HI taxes on total


earnings. The scheduled payroll tax rates (in percent) for 2018 are:


Table 6: 2017 PAYROLL TAX RATES


([In percents])


  OASI DI OASDI HI Total


Employees 5.015 1.185 6.20 1.45 7.65


Employers 5.015 1.185 6.20 1.45 7.65


Combined total 10.030 2.370 12.40 2.90 15.30
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The Bipartisan Budget Act of 2015 reallocated OASDI payroll tax rates on a


temporary basis. For earnings in calendar years 2016-18, 0.57 percentage point


of the 12.40 percent OASDI payroll tax rate is shifted from OASI to DI. The


Affordable Care Act applies an additional HI tax equal to 0.9 percent of


earnings over $200,000 for individual tax return filers, and on earnings over


$250,000 for joint return filers.


Taxation of Social Security benefits is another source of income for the Social


Security and Medicare trust funds. Beneficiaries with incomes above $25,000


for individuals (or $32,000 for married couples filing jointly) pay income taxes


on up to 50 percent of their benefits, with the revenues going to the OASDI


trust funds. This income from taxation of benefits made up about 4 percent of


Social Security’s income in 2017. Those with incomes above $34,000 (or


$44,000 for married couples filing jointly) pay income taxes on up to 85


percent of benefits, with the additional revenues going to the Medicare trust


fund. This income from taxation of benefits made up about 8 percent of HI


Trust Fund income in 2017.


The trust funds also receive income from interest on their accumulated


reserves, which are invested in U.S. Government securities. In 2017, interest


income made up 9 percent of total income to the OASDI trust funds, 2 percent


for HI, and less than 1 percent for SMI.


Payments from the General Fund financed about 70 percent of SMI Part B and


Part D costs in 2017, with most of the remaining costs covered by monthly


premiums charged to enrollees or in the case of low-income beneficiaries, paid


on their behalf by Medicaid for Part B and Medicare for Part D. Part B and Part


D premium amounts are determined by methods defined in law and increase


as the estimated costs of those programs rise.


In 2018, the Part B standard monthly premium is $134.00, the same as in 2017.


A hold-harmless provision limited the premium increase in 2016 and 2017 for


about 70 percent of enrollees. These Part B enrollees saw an increase in their


Part B premium from about $109, on average, in 2017 to about $130, on
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average, in 2018. There are also income-related premium surcharges for Part B


beneficiaries whose modified adjusted gross income exceeds a specified


threshold. In 2018 and 2019, the threshold is $85,000 for individual tax return


filers and $170,000 for joint return filers. Income-related premiums range from


$187.50 to $428.60 per month in 2018.


In 2018, the Part D “base monthly premium” is $35.02. Actual premium


amounts charged to Part D beneficiaries depend on the specific plan they have


selected and average around $34 for standard coverage. Part D enrollees with


incomes exceeding the thresholds established for Part B must pay income-


related monthly adjustment amounts in addition to their normal plan


premium. For 2018, the adjustments range from $13.00 to $74.80 per month.


Part D also receives payments from States that partially compensate for the


Federal assumption of Medicaid responsibilities for prescription drug costs for


individuals eligible for both Medicare and Medicaid. In 2018, State payments


cover about 12 percent of Part D costs.


Who Are the Trustees? There are six Trustees, four of whom serve by virtue of


their positions in the Federal Government: the Secretary of the Treasury, the


Secretary of Labor, the Secretary of Health and Human Services, and the


Commissioner of Social Security. The other two Trustees are public


representatives appointed by the President, subject to confirmation by the


Senate. The two Public Trustee positions have been vacant since July 2015.


 OASDI is the designation for the two trust funds when they are considered on a hypothetical combined basis to


illustrate the actuarial status of the program as whole. The OASI and DI Trust Funds are distinct legal entities


which operate independently.


 In order to limit Part B premium increases for the 30 percent of beneficiaries ineligible for the hold-harmless


provision, 2017 financing was set to target a lower contingency reserve. For 2018, Part B rates have been set to


restore assets to an adequate level.


 This difference is projected on a cash rather than the incurred expenditures basis applied elsewhere in the long-


range projections, except where explicitly noted otherwise.


 HI results in this section of the Summary are on a cash rather than the incurred expenditures basis
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A MESSAGE FROM THE PUBLIC TRUSTEES


Because the two Public Trustee positions are currently vacant, there is no


Message from the Public Trustees for inclusion in the Summary of the 2018


Annual Reports.
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All Information (Except Text)


S.Amdt.3402 to S.Amdt.3399 
115th Congress (2017-2018) 


Amends Bill: H.R.6147 — Interior, Environment, Financial Services and General Government, Agriculture, Rural Development, Food and Drug Administration, and 
Transportation, Housing and Urban Development Appropriations Act, 2019 


Sen. Cruz, Ted [R-TX] (Submitted 07/23/2018, Proposed 08/01/2018) Sponsor:


Latest Action: 08/01/2018 Motion to table amendment SA 3402 agreed to in Senate by Yea-Nay Vote. 54 - 44. Record Vote Number: 179.


Purpose Text (0) Actions (2) Cosponsors (9)


Purpose: S.Amdt. 3402 — 115th Congress (2017-2018)


To prohibit the use of funds to carry out the District of Columbia's health insurance individual mandate.


S.Amdt.3402 to S.Amdt.3399 to H.R.6147 - 115th Congress (2017-2018) | Congress.gov | Library of Congress
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All Information (Except Text)


H.R.6147 - Interior, Environment, Financial Services and General 
Government, Agriculture, Rural Development, Food and Drug 
Administration, and Transportation, Housing and Urban Development
Appropriations Act, 2019 
115th Congress (2017-2018) | Get alerts 


Sponsor: 


Committees: 


Rep. Calvert, Ken [R-CA-42] (Introduced 06/19/2018)


House - Appropriations


Committee Reports: H. Rept. 115-765


Latest Action: Senate - 08/02/2018 Message on Senate action sent to the House.  (All Actions)


Roll Call Votes: There have been 38 roll call votes


Tracker: Introduced Passed House Passed Senate To President Became Law


Summary: H.R.6147 — 115th Congress (2017-2018)


There are 2 summaries for H.R.6147. Reported to House without amendment (06/19/2018)


Bill summaries are authored by CRS.


Shown Here:


Reported to House without amendment (06/19/2018)


Department of the Interior, Environment, and Related Agencies Appropriations Act, 2019


Provides FY2019 appropriations for the Department of the Interior, the Environmental Protection Agency (EPA), and related agencies.


Provides appropriations to Interior for:


the Bureau of Land Management,


the U.S. Fish and Wildlife Service,


the National Park Service,


the U.S. Geological Survey,


the Bureau of Ocean Energy Management,


the Bureau of Safety and Environmental Enforcement,


the Office of Surface Mining Reclamation and Enforcement, and


the Bureau of Indian Affairs and Bureau of Indian Education.


Provides appropriations to Interior for Departmental Offices, including:


the Office of the Secretary,


Insular Affairs,


the Office of the Solicitor,
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the Office of Inspector General, and


the Office of the Special Trustee for American Indians.


Provides appropriations to Interior for Department-Wide Programs, including:


Wildland Fire Management,


the Central Hazardous Materials Fund,


the Natural Resources Damage Assessment Fund,


the Working Capital Fund,


the Office of Natural Resources Revenue, and


Payments In Lieu of Taxes (PILT).


Provides appropriations to the EPA.


Provides appropriations to the Department of Agriculture for the Forest Service.


Provides appropriations to the Department of Health and Human Services for:


the Indian Health Service,


the National Institute of Environmental Health Sciences, and


the Agency for Toxic Substances and Disease Registry.


Provides appropriations to other related agencies, including:


the Executive Office of the President for the Council on Environmental Quality and the Office of Environmental Quality;


the Chemical Safety and Hazard Investigation Board;


the Office of Navajo and Hopi Indian Relocation;


the Institute of American Indian and Alaska Native Culture and Arts Development;


the Smithsonian Institution;


the National Gallery of Art;


the John F. Kennedy Center for the Performing Arts;


the Woodrow Wilson International Center for Scholars;


the National Foundation on the Arts and Humanities, including the National Endowment for the Arts and the National


Endowment for the Humanities;


the Commission of Fine Arts;


the Advisory Council on Historic Preservation;


the National Capital Planning Commission;


the U.S. Holocaust Memorial Museum;


the Dwight D. Eisenhower Memorial Commission;


the Women's Suffrage Centennial Commission; and


the World War I Centennial Commission.


Sets forth requirements and restrictions for using funds provided by this and other appropriations Acts.
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Republican senators seek to stop DC's


individual mandate 


by Robert King  | July 24, 2018 12:18 PM


A group of six GOP senators want to stop the District of Columbia’s effort to
create their own individual mandate that every city resident get health
insurance.


The senators introduced on Tuesday an amendment to an appropriations
bill that would stop federal funds from re-implementing the mandate’s
financial penalty. The tax reform law zeroed out the penalty starting in
2019.


“We need to finish the job on Obamacare, not prop it up with a broken
system,” said Sen. Ted Cruz, R-Texas, one of the six senators to introduce
the amendment.


GOP Sens. Tom Cotton of Arkansas, Mike Lee of Utah, Ron Johnson of
Wisconsin, Cindy Hyde-Smith of Mississippi, and Marco Rubio of Florida
joined Cruz in introducing the amendment.


The House already passed an amendment to stop the D.C. mandate in a
spending bill.


The District isn’t the only locality seeking to create a new individual
mandate to replace the federal penalty. New Jersey and Vermont have
already passed their own individual mandate and Massachusetts has had a
mandate on the books since 2006.


Insurers are worried that the loss of the penalty will cause younger and
healthier people to not sign up for Obamacare, causing further
destabilization in the law’s insurance marketplaces.
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Bill In Congress Would Prevent DC 
From Imposing An Individual Mandate 


Christopher Jacobs


Two weeks ago, I described how provisions in a budget bill that the District
of Columbia Council quietly passed would extend the reach of government-
controlled health care in the nation’s capital. The provisions buried in that
budget bill would not only reimpose the health insurance mandate penalty
within the District of Columbia that Congress set to zero beginning in
January, but would go further, by allowing DC authorities to place liens on,
seize, and sell the property of individuals who cannot afford to pay the
mandate tax.


Thankfully, my post had its intended effect in raising awareness of the issue
among federal policy-makers. The office of Rep. Gary Palmer (R-AL)
responded, introducing an amendment to appropriations legislation that
the House of Representatives will consider this week.


If enacted into law, the Palmer amendment would prohibit any funds
provided in the bill—which includes the District of Columbia’s annual
budget—from being used to implement the new health insurance mandate.
By defunding the mandate, the Palmer amendment would effectively
prohibit this tax increase, to say nothing of the threat of property seizures,
from affecting residents of the nation’s capital.


Prevents Affordable Options from
Qualifying 


The Palmer amendment would also allow individuals to purchase the type
of health coverage they desire without getting hit with a “stealth” tax bill
after-the-fact. If the District’s law goes into effect in January, individuals
buying the new, more affordable coverage options proposed by the Trump
administration could face exactly that.


The mandate the DC Council approved (see pages 168-82 here) effectively
re-imposes on the District Obamacare’s individual mandate as it existed last
December 15—the date the congressional conferees on the tax bill filed their
conference report (i.e., before legislation setting the federal mandate
penalty to zero was signed into law). By linking the District’s mandate to the
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policies and regulations in place as of last December 15, the DC mandate
also prevents the new options the Trump administration is introducing
from qualifying as “minimum essential coverage” for purposes of complying
with the mandate.


For instance, the DC law defines “minimum essential coverage” as
“minimum essential coverage as defined by section 5000A of the [federal]
Internal Revenue Code of 1986 and its implementing regulations, as that
section and its implementing regulations were in effect on December 15,
2017.” It further specifies that “minimum essential coverage” shall include:


Health coverage provided under a multiple employer welfare
arrangement; provided that the multiple employer welfare
arrangement provided coverage in the District on December 15,
2017, or complies with federal law and regulations applicable to
multiple employer welfare arrangements that were in place as of
December 15, 2017.


This language effectively prohibits coverage under the Trump
administration’s new association health plans, which the administration
first proposed in the Federal Register edition of January 5, 2018, from
qualifying under the District’s health insurance mandate. Individuals who
purchase such plans would face a tax penalty the following year, unless they
also purchased other qualifying coverage (an unlikely scenario).


Locks Out Short-Term Coverage, Too


The District’s statute also would exclude short-term health plans from
qualifying as “minimum essential coverage” for purposes of its health
insurance mandate. Obamacare itself defined “minimum essential
coverage” to include “coverage under a health plan offered in the individual
market within a state.” But because another portion of federal law says
“‘individual health insurance coverage’ means health insurance coverage
offered to individuals in the individual market, but does not include short-
term limited duration insurance,” short-term plans would not qualify.


Obamacare did give the secretary of Health and Human Services, along
with the secretary of the Treasury, discretion in determining other forms of
“minimum essential coverage” for purposes of the federal mandate.
However, because the District linked its mandate to those federal
definitions in effect as of December 15, 2017—well before the Trump
administration first proposed its changes to the regulation of short-term
plans on February 20, 2018—short-term plans would not qualify as
acceptable coverage under the District’s mandate.
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District residents who purchase short-term plans, like those who access the
expanded association health plans, would not comply with the new
coverage requirements. Particularly given the very quiet way the DC Council
enacted the legislation, many individuals may not know that the District re-
imposed a health insurance mandate or that certain types of coverage do
not comply with it, and face an unpleasant tax “surprise” in the spring of
2020 (as they file their DC tax returns for 2019). Unless, of course,
Congress enacts the Palmer amendment into law.


Congress’s Constitutional Duty


As Congress debates the Palmer amendment this week, expect all manner of
self-righteous indignation from DC officials over the federal legislature
interfering in the District’s affairs. Such complaints of course ignore the fact
that the Constitution places sovereignty over the nation’s capital squarely
within the federal purview.


Moreover, it also belies the fact that DC officials made little attempt—one
could argue purposefully made little attempt—to publicize the council’s
deliberations over this change. I e-mailed three people in Mayor Muriel
Bowser’s press office about the council’s actions two weeks ago, and still
have yet to receive so much as an acknowledgement.


Bowser can argue all she wants about “Taxation without Representation,”
but given that her office made zero attempt to represent me, she has little
right to complain. The House should pass the Palmer amendment this
week, and prevent the strong-arm tactics associated with government-
controlled health care from taking root in the nation’s capital.


Mr. Jacobs is founder and CEO of Juniper Research Group, a policy
consulting firm based in Washington. He is on Twitter: @chrisjacobsHC.
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Media, All Rights Reserved.
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Justice Britt Grant – Nominee for the U.S.


Court of Appeals for the Eleventh Circuit 


Daniel B. Tilley


Justice Britt C. Grant is President Trump’s third nominee to the Eleventh Circuit.
Like Trump’s first nominee, Kevin Newsom, Grant is a former state solicitor general
(Grant of Georgia, Newsom of Alabama). Like Trump’s second nominee, Lisa Branch,
Grant worked as a BigLaw commercial litigator and subsequently served as a state
appeals courts judge (Grant of the Supreme Court of Georgia, Branch of the Georgia
Court of Appeals). Like both Newsom and Branch, Grant is a longtime member of the
Federalist Society. Although Grant–if confirmed–will be replacing an Obama
appointee, Julie Carnes, the replacement will not likely have an immediate effect on
the ideological balance of the court because Carnes herself most frequently votes in
divided cases with her more conservative colleagues (as did the judge that Lisa
Branch replaced, Frank Hull).


Background


Britt Cagle[1] Grant is a 40-year-old Atlanta native who graduated summa cum
laude from Wake Forest University in 2000 and graduated with distinction from
Stanford Law School in 2007.[2] Between the two, she worked for then-Congressman
(now-Governor) Nathan Deal’s office, followed by several years of domestic-policy
work in the White House of George W. Bush.[3]


While in law school, Grant served as the president of the Stanford Federalist Society,
the co-founder and co-president of the Stanford National Security and the Law
Society, and the managing editor of the Stanford Journal of International
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Law.[4] She then clerked for conservative superstar Judge Brett Kavanaugh of the
D.C. Circuit (2007-2008) before turning to a multi-year stint doing commercial
litigation at the D.C. office of Kirkland & Ellis.[5] In 2012, she left Washington to
work for the Georgia Attorney General’s office. She worked first as “Counsel for Legal
Policy,” and then in January 2015 she was appointed Solicitor General of Georgia, in
which role she served until her appointment to the Supreme Court of Georgia by her
former boss, now-Governor Nathan Deal, in January 2017.[6] She is the Georgia
Supreme Court’s third female justice in history,[7] and she serves alongside the
second female justice, Carol Hunstein.[8] At her swearing in, Grant “promised to
honor the rule of law with humility and fairness. And she set another goal: ‘clarity
and coherence.’”[9] A few months after her appointment, the Georgia Supreme
Court’s Chief Justice Hines had this to say about Grant and her fellow recent
appointee Nels Peterson: “They are as bright as new pennies. And they’re good
people.”[10]


Grant is a member of the American Law Institute, the Joseph Henry Lumpkin
American Inn of Court, the Appellate Practice Section of the Georgia Bar, and the
Emory University Board of Visitors.[11] She has also served on various Supreme
Court of Georgia Committee concerning matters such as professionalism, dispute
resolution, and public trust.[12] Grant also serves on the Federalism & Separation of
Powers Executive Committee of the Federalist Society and is also a member of the
advisory board of the Atlanta chapter of that group.[13] (The Federalist Society’s
Separation of Powers practice group’s Executive Committee seems to be a particular
productive reservoir of Trump nominees. I noted in my post on Kevin Newsom that
he had been a member of that same committee, along with current Eleventh Circuit
Judge William Pryor and fellow Trump nominee David Stras, who has since been
confirmed to the Eighth Circuit. Grant’s nomination is thus at least the third Trump
nomination to come from that committee. I am no longer able to determine the other
current members of that committee, because following the publication of my post on
Kevin Newsom, the Federalist Society has taken down the list of committee members
from their website,[14] although the website makes clear that each committee indeed
still does have an executive committee that meets once a month.[15])


Although there is no current vacancy on the U.S. Supreme Court, in November 2017,
Grant was added to President Trump’s running list of possible Supreme Court
nominees (which includes her former boss, Judge Kavanaugh).[16]


History of the Seat


Grant has been nominated to a vacancy on the U.S. Court of Appeals for the Eleventh
Circuit to a seat opened by Judge Julie Carnes’s move to senior status in June 2018.
 As noted, however, Grant had been on the White House’s radar much earlier.  She
was vetted in 2017 for the vacancy opened by Judge Frank Hull’s move to senior
status, a vacancy ultimately filled by Judge Lisa Branch.[17]


Legal Career


Grant’s career in litigation relevant to her nominated position appears to be limited
to her years as Georgia’s Solicitor General. In that capacity, she appeared in some
capacity (i.e., with her name appearing on the briefs) in eighteen cases before the
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Supreme Court of Georgia.[18] Of those eighteen, certiorari was denied in
five,[19] three were transferred to the Georgia Court of Appeals,[20] one was an
application for interlocutory appeal that was denied (Grant was Appellee),[21] one
was dismissed on a motion to dismiss (Grant was Appellee),[22] and the remaining
eight were disposed of through opinions. Of those eight, she served as a neutral
amicus in one,[23] and among the remaining seven, her office won six and lost one.
The wins: she was appellee in Olvera v. University System of Georgia’s Board of
Regents[24] and amicus appellee in Hertz v. Bennett,[25] and the opinions below
were unanimously affirmed; as appellant in McKinney v. Fuciarelli,[26] Kemp v.
Monroe County,[27] and In the Interest of B.R.F. f/k/a/ B.R.M.,[28] she won
unanimous reversal or vacate-and-remand; and as appellant in Turner v. Georgia
River Network,[29] she won reversal with the support of all those participating
except Justice Melton, who dissented.The case her office lost was Grady County
Board of Commissioners v. Georgia River Network,[30] with all those participating
voting against her team–except Justice Melton.


Her briefing in those cases before the Supreme Court of Georgia reflects traditional
adherence to text–with a willingness to look beyond text when it is helpful to advance
the needs of the case–and deference to the legislature. In one case concerning
sovereign immunity, her office explored the history of various provisions of the
Georgia Constitution and wrote: “If the public interest in avoiding what could
occasionally be viewed as harsh or unfair results outweighs the public interest in
sovereign immunity, then the people of Georgia – through the General Assembly –
have the constitutional authority to waive it.”[31] She spoke to “fidelity to the text of
the statute” in one case, and argued that the bar to establish the absurdity exception
to overcome plain meaning is high one, citing Joseph Story’s Commentaries on the
Constitution of the United States.[32] In other cases, she did not limit herself to plain
language, contending in one that “The cardinal rule of statutory construction is to
seek the intent of the Legislature, and language in part of a statute must be construed
in light of the legislative intent as found in the statute as a whole”;[33] in another:
“Both text and practice demonstrate that the Board of Regents is not subject to the
APA.”[34]


In her briefing, Grant also demonstrated sympathy for practical considerations.
Where the Court of Appeals had granted an out-of-time appeal because “a
constitutional violation concerning the appeal occurred when the mother’s right to
file an application for discretionary appeal with the assistance of a court-appointed
attorney was frustrated because of the ineffective assistance or denial of
counsel,”[35] Grant acknowledged the burden on the mother–“To be sure, it is
regrettable that the mother was unaware that she had the right to counsel for an
appeal.”–but bemoaned the “dangers” of the decision of the Court of Appeals: “So
long as there is the possibility of an out-of-time discretionary appeal, there will be no
certainty for any deprived child that his or her stable, permanent home placement
will be maintained. As this Court has recognized, ‘languishing in temporary care’ is
not healthy for deprived children, who ‘need permanence of home and emotional
stability or they are likely to suffer serious emotional problems.’”[36]


Grant also filed numerous briefs in the Georgia Court of Appeals and the U.S. Court
of Appeals for the Eleventh Circuit. In the Eleventh Circuit, she was involved in
litigation concerning the EPA’s  “Waters of the United States Rule,”[37] with her
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jurisdictional arguments ultimately being vindicated in the Supreme Court earlier
this year (in a case other than hers).[38]


Her experience leading cases as party counsel before the Supreme Court of the
United States includes one case while she was in private practice and four as
Georgia’s Solicitor General:


Although the papers do not appear to list her as named counsel in the original-
jurisdiction case of Florida v. Georgia (a water case that is still ongoing well after her
departure),[39] Grant states that she supervised the litigation team, “provided
strategic oversight and budget management, edited briefs, represented the State in
status conferences, worked with State officials on budgetary issues, and participated
in trial preparation.”[40]


In McLaughlin v. Lejeune, the U.S. Supreme Court denied her cert petition
challenging a Georgia Supreme Court decision that refused to apply harmless-error
analysis in determining the validity of guilty pleas.  In that case, the defendant was
not advised “of the three rights identified in Boykin v. Alabama, 395 U.S. 238
(1969),” “i.e., the rights to trial by jury, to confront one’s accusers and the privilege
against compelled self-incrimination.”[41] Three justices of the Georgia Supreme
Court had dissented in the decision below,[42] and Governor Deal has since
appointed three new justices to the court–including Grant–such that there may now
potentially be more than enough votes to overrule the prior decision, should it come
before the court again. Such a case would permit one to determine whether the view
Grant advocated in her cert petition tracks her own view, but the issue does not
appear to have come before the court again since that time–at least not in a form that
has resulted in a written opinion.


Grant filed a brief opposing cert in Alves v. Board of Regents of the University
System of Georgia, and that petition was denied as well.[43] In Alves, two members
of an Eleventh Circuit panel (Judge Wilson and District Judge William Terrell
Hodges) held–over Judge Martin’s dissent–that a “written grievance by five [Georgie
State University] employees alleging mismanagement by their supervisor which
preceded their termination” was not entitled to First Amendment protection.[44] In
defending this result, Grant first suggested the case was a poor vehicle for Supreme
Court review given that a separate state-court ruling issued a few days prior to the
filing of the brief would render the First Amendment question moot once the state-
court decision became final.[45] On the merits, while Judge Martin believed the
employees were speaking as citizens on matters of public concern,[46] Grant
contended that “Petitioners’ attempt to portray their speech as having broader
implications for the GSU community amounts to garden-variety complaining about
their employment conditions and the tasks they were asked to perform. The
gravamen of Petitioners’ memorandum was that they disagreed with the policies
their supervisor was implementing . . . . It was only incident to voicing their personal
concerns that Petitioners’ remarks touched upon matters that might potentially
affect the student body. To hold otherwise would allow Petitioners to
constitutionalize a run-of-the-mill employee grievance through inclusion of
calculated buzzwords regarding issues that, after investigation, proved to be
unfounded.”[47]
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Another case, this one decided on the merits, was Foster v. Chatman. Foster was a
Batson case in which Chief Justice Roberts–joined by seven other justices (only
Justice Thomas dissented)–held that the Georgia Supreme Court’s decision that
Foster failed to show purposeful discrimination in jury selection was clearly
erroneous. Grant’s office had argued in its brief that “[t]he facially neutral notes on
black prospective jurors, taken eight months after Batson v. Kentucky, 476 U.S. 79
(1986), are not evidence of the State’s intention to engage in purposeful
discrimination as alleged by Foster. Instead, they are the result of the State’s efforts
to rebut contentions of discrimination.”[48] The State contended that Foster “has
failed to show anything but an attempt by a racially diverse prosecution team to
demonstrate its compliance with the new evidentiary requirements outlined in
Batson.”[49] Chief Justice Roberts squarely rejected this argument, saying it “falls
flat”: first, it “reeks of afterthought, having never before been made in the nearly 30-
year history of this litigation: not in the trial court, not in the state habeas court, and
not even in the State’s brief in opposition to Foster’s petition for certiorari. In
addition, the focus on race in the prosecution’s file plainly demonstrates a concerted
effort to keep black prospective jurors off the jury.”[50] Curiously, while Grant’s
name appears on the Joint Appendix of the case,[51] it does not appear on the merits
brief just quoted, even though the other four attorneys who appeared with her on the
Joint Appendix do indeed appear on it.[52] The Supreme Court’s docket for the case
does not appear to contain any explanation for this.


Contrary to what might be expected, the representation that led to the most
splintered Supreme Court decision was not in her capacity as Solicitor General but
rather in her earlier private practice. In Shady Grove Orthopedic Associates v.
Allstate Insurance Company, the Supreme Court held that a New York law placing
limits on class actions did not preclude a federal district court sitting in diversity
from entertaining a class action under Rule 23.[53] Grant’s brief[54] did not carry
the day, although the case produced a highly unusual split, with Justice Scalia writing
(for portions of the opinion) for Chief Justice Roberts and Justices Stevens, Thomas,
and Sotomayor, while Justice Ginsburg wrote in dissent for Justices Kennedy,
Breyer, and Alito.


These cases do not encompass all of Grant’s participation at the Supreme Court of
the United States. She was also party counsel for the State of Georgia–but not for the
leading state, Texas–in the multi-state challenge to DAPA (Deferred Actions for
Parents of Americans), Texas v. United States.[55] And under her leadership,
Georgia also participated as amicus in numerous other cases that resulted in highly
splintered opinions: Shelby County v. Holder (state coverage under the Voting
Rights Act),[56] Town of Greece v. Galloway (legislative prayer),[57] Burwell v.
Hobby Lobby (the Affordable Care Act’s contraception mandate),[58] Friedrichs v.
California Teachers Association (public-employee unions),[59] Obergefell v. Hodges
(marriage for same-sex couples),[60] Glossip v. Gross (lethal-injection
protocols),[61] and Gloucester Cty. Sch. Bd. v. G.G. (rights of transgender
students),[62] among others.[63] Her Senate questionnaire indicates that for these
cases, she “drafted, reviewed, or edited” the relevant filings.[64] Her name does not
appear as counsel on them, however. Instead, the briefs list the name of Georgia’s
attorney general at the time.


Jurisprudence
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By my count, Grant–as a justice on the Supreme Court of Georgia–has written over
40 majority opinions. All but seven were unanimous in reasoning and result,[65] and
two were unanimous but contained an additional concurring opinion.[66]


Of the seven majority opinions by Grant that were not unanimous, only two
contained an additional opinion actually explaining the disagreement.[67] In both of
those concurring opinions, her fellow justices “concurring specially” expressed the
view that Grant had decided more than she needed to. In one case concerning official
immunity (in particular, the question whether the defendant’s acts were
discretionary or ministerial), Barnett v. Caldwell, Justice Melton (joined by Justice
Hunstein) stated:


Although I concur with the analysis in the body of the majority opinion, I must write
separately because I believe that dicta in footnote two sets forth an overly broad rule
that is not applicable to the facts of this case. The majority suggests that: “An action
or failure to act is either discretionary or not, and an official cannot alter that fact by
doing it well, poorly, or not at all.” I disagree with this statement, and, more
fundamentally, I disagree with the majority’s decision to expound upon the issue at
all. The judicial process is served neither by inserting unnecessary and complicated
issues into a case, nor by proclaiming unwavering rules to govern such complicated
issues. The majority does both. I believe that this issue was handled more
appropriately by Justice Peterson, who authored the opinion below [(and was thus
disqualified in this particular case)]. Justice Peterson reasoned as follows:


Caldwell suggests that a total failure to comply with Section 6.5 would nevertheless
be a discretionary act entitled to official immunity. We view such an argument
through skeptical eyes, because a total failure to perform an act may involve no
exercise of discretion or deliberation whatsoever, and it is not clear that such a
failure would be considered a discretionary act covered by official immunity. But
given our resolution of this appeal, it is not necessary to decide this question.


Far reaching (and, in this case, overly broad) rules like the one proposed by the
majority should not be created in dicta, especially in an area of the law which
requires an in depth consideration of the law and facts on a case-by-case basis. For
this reason, I cannot concur with the analysis set forth in footnote two.[[68]]


In a separate case, Chrysler Group LLC v. Walden, Grant held that compensation
evidence “is subject to the Rule 403 analysis weighing the evidence’s unfair prejudice
against its probative value.” Grant noted that Chrysler did not object and thus
analyzed the question under the plain-error standard instead of the abuse-of-
discretion standard, and–finding no “clear and obvious reversible error”–affirmed
the judgment below.[69] Justice Peterson, joined by Justice Boggs, took issue that
Grant’s opinion went beyond those points:


I agree with each of those premises, and they are all that is necessary to decide the
question this case presents. As such, the cardinal principle of judicial restraint—if it
is not necessary to decide more, it is necessary not to decide more—counsels us to go
no further. But Division II (B) does not stop there; it goes much further (mostly in
dicta), and often with sweeping language that travels far beyond this case.


Respectfully, I cannot go along.[[70]]
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Notably, Justice Melton (who had authored the special concurrence in
Barnett suggesting that Grant had gone too far), wrote his own concurring opinion,
stating that “[e]ven when considered in light of the concurrence from Justice
Peterson, I agree with the analysis in the majority opinion.”[71]


The final majority opinion I will mention is Levis v. State, in which Grant issued a
unanimous-in-result opinion reversing a felony-murder conviction on October 31,
2017,[72] then issued another unanimous-in-result opinion on December 11, 2017,
superseding the prior opinion and upholding the felony-murder conviction.[73] Each
opinion began this way: “Following a jury trial, Lisa Ann Lebis appeals her
convictions of felony murder and other crimes related to the shooting death of
Officer Sean Callahan. Lebis contends that the evidence was insufficient to support
the verdict with regard to a number of counts against her and that trial counsel
rendered ineffective assistance in the case.”[74] The October 2017 opinion
continued:  “For the reasons set forth below, we affirm in part and reverse in part—
affirming Lebis’s convictions of two of the misdemeanor obstruction counts and all of
the counts regarding possession of firearms and dangerous weapons; but reversing
her conviction of felony murder and of the other two misdemeanor
obstructions.”[75] And the December 2017 opinion continued: “For the reasons set
forth below, we affirm in part and reverse in part—affirming Lebis’s convictions of
two of the misdemeanor obstruction counts, all of the counts regarding possession of
firearms and dangerous weapons, and of felony murder; but reversing her conviction
of the other two misdemeanor obstructions.”[76] With respect to the felony murder
charge, the October 2017 opinion stated that “[a] more difficult question arises when
we consider Lebis’s argument that the evidence was insufficient as a matter of law in
relation to her conviction of felony murder as charged in the indictment,” ultimately
reaching this conclusion:


That understanding renders Lebis’s felony murder conviction improper. Although
the indictment charged Lebis with felony murder as a party to the crime, it specified
that the predicate felony was Lebis’s joint possession of the murder weapon at the
time Tremaine used it to shoot Officer Callahan. But Lebis’s prior constructive
possession of the Glock when it was kept with the other weapons in the motel room
does not bear on whether she possessed it at the time of the murder as charged in the
indictment. The indictment required the State to prove beyond a reasonable doubt
that Lebis jointly possessed the murder weapon at the time of the murder; the
evidence does not support her joint possession of the Glock at that time. Because the
evidence was insufficient to support the charge of felony murder as set forth in the
indictment, Lebis’s conviction for this crime must be reversed.[[77]]


In contrast, the December 2017 opinion started that section by declaring, “The
evidence was also sufficient to support the jury’s verdict that Lebis was guilty of
felony murder as a party to her husband’s possession of a firearm as a convicted
felon—a criminal act that proximately caused the death of Officer Callahan.”
Explaining, Grant stated:


[A] defendant can be held responsible for the actions of another as a party to the
crime or as a co-conspirator, without also concluding that the defendant
constructively possessed the contraband actually and solely possessed by another. So
even though Lebis did not jointly possess that firearm with Tremaine at the moment
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of the murder, it remains true that she can be held to account for the actions of
another—here, her husband—as a party to the crime or as a co-conspirator.
Accordingly, her arguments that she did not constructively possess the firearm do
not help her escape responsibility for the crime.


As to the variance in the indictment, the majority opinion now had this to say:


Although Lebis raised sufficiency of the evidence rather than a “fatal variance”
between the language of the indictment, which charged joint possession, and the
proof at trial, we also note that any suggestion of such a fatal variance would also fail.
Our courts no longer employ an overly technical application of the fatal variance rule,
focusing instead on materiality. The true inquiry, therefore, is not whether there has
been a variance in proof, but whether there has been such a variance as to affect the
substantial rights of the accused.[[78]]


Grant has also participated in opinions as a concurring colleague. In at least two
cases, she concurred in only the judgment as to certain portions of an opinion, but
she did not write an opinion explaining the disagreement (as appears to be common
in Georgia Supreme Court cases).[79]


She wrote a concurring opinion (joined by Justice Nahmias) in Schumacher v. City of
Roswell, which made clear again her focus on following clear textual commands (and
the frustration of not having them):


I join the Court’s opinion in full, including its conclusion that the only issue decided
today is that a freestanding challenge to the facial validity of a zoning ordinance,
unaccompanied by any complaint regarding an individualized determination
impacting a particular parcel of land, does not challenge a “decision” of an
“administrative agency” under OCGA § 5-6-35 (a) (1). This decision is consistent with
the text of the statute, and accordingly with our responsibility as judges to apply even
complicated statutes as they are written by the General Assembly.


That said, I understand and appreciate the concerns of the dissenting opinion
regarding the lack of clarity in appellate procedures. More often than not, one would
expect a close adherence to the textual demands of a statute to lead to greater clarity
in the law; an attorney should be able to turn to the statute in the codebook and
determine whether a direct appeal or an application is appropriate in a given case.
That ideal is not necessarily met here. But the dissent’s approach does not add clarity
either, seeking to extend a rationale that we have already deemed to have “fallacies.”


Even in the context of zoning, which has purportedly been the subject of a “bright
line rule,” this Court has not been able to agree on which cases require an
application. . . .


We recently attempted to bring some needed clarity to this interpretive enterprise by
explaining in Keystone Knights that decisions can be “adjudicative,” “legislative,” or
“executive,” and that an application is required to seek review of “adjudicative”
decisions by administrative agencies. That decision was a valuable step in asserting
order over our jurisprudence in this area, but it still left much to be divined by
practicing attorneys. Of course, in fairness to Keystone Knights, the complexity of the
analysis required under any approach that takes statutory language seriously
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counsels in favor of a legislative solution. What, for example, is a “decision”? Or an
“administrative agency”? And what is the answer when a case raises claims regarding
legislative, executive, and adjudicative decisions by a government entity acting in
different capacities with respect to each of the “decisions”? The statute invites rather
than answers these questions, and we can only do so much to simplify while also
remaining faithful to its text.


Accordingly, the General Assembly may wish to clarify the scope of the matters that
are subject to the discretionary appeal process. Until then, the best path forward—as
remarkable as this is—may well be to follow the advice of two leading Georgia
appellate treatises and file a discretionary application in every instance where there
is any doubt.[[80]]


And in State v. Cohen (part of the “Waffle House sex tape” saga), Grant herself
(joined by Justices Hunstein and Blackwell) contended that the majority decided a
question it need not have.[81] That case concerned O.C.G.A. § 16-11-62(2), which
states that a person may not use any device “to observe, photograph, or record the
activities of another which occur in any private place and out of public view.” (That
statute has been discussed on this blog before, as it was also the subject of a news-
attracting opinion written by fellow Trump nominee Lisa Branch.[82]) The
housekeeper and personal assistant to the chairman of Waffle House was accused of
recording the two having sex,[83] and the majority held that:


Although there is nothing in the plain language of former OCGA § 16-11-62 (2) to
indicate that Rogers and the other person in the residence would no longer have a
reasonable expectation to be safe from the “hostile intrusion” of having their
activities secretly video recorded once Brindle entered the residence, and although
there is nothing in the former version of OCGA § 16-11-62 (2) to show that the
reasonable expectation to be safe from “hostile intrusion or surveillance” under the
statute is coextensive with one’s “reasonable expectation of privacy” under the
Fourth Amendment to the United States Constitution, we have in the past looked to
Fourth Amendment jurisprudence as a guide when interpreting the scope of privacy
protected by OCGA § 16-11-62.[[84]]


Grant disagreed with looking to the Fourth Amendment. She noted that in contexts
where “government agents were alleged to have illegally surveilled criminal
defendants,” “it is no surprise at all to look toward the Fourth Amendment, which
serves as a constitutional boundary to the behavior of the government. But here, in
analyzing the actions taken by private parties, the Fourth Amendment provides
something less than a useful guide; in fact, applying Fourth Amendment rules may
even serve to confuse rather than clarify the meaning of the statute.”[85] She
continued:


To begin, much of what the majority applies as seminal Fourth Amendment law had
not yet been announced by the United States Supreme Court at the time that OCGA §
16-11-62 was drafted. The “private place” definition at issue here was passed by the
General Assembly in April 1967, while the United States Supreme Court did not issue
its Katz decision until December of that same year.


…
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Nor am I as certain as my colleague that when the General Assembly redefined
“private place” to constitute “a place where there is a reasonable expectation of
privacy,” the legislature was “squarely invoking the modern Fourth Amendment
test.” Concurring op. at 634, 807 S.E.2d 861. (Nahmias, J. concurring in part and
concurring specially in part). Perhaps Fourth Amendment tests are more relevant
under the new version of the statute—or perhaps not. After all, the amended statute
still addresses a privacy interest quite different than the one that we all share against
government search and seizure. But we need not make that determination until the
proper case is before us, and I would decline to do so here.[86]


Grant also wrote a concurring-in-part-and-dissenting-in-part opinion (joined by
Justice Hunstein) in Sponsler v. Sponsler.[87]


Writings


Although Grant does not appear to have published any law-review articles herself,
she served as a research assistant for two law-review articles on national-security
issues.[88] This interest appears to be a family affair, as her husband once worked at
the CIA.[89]


Overall Assessment


Justice Britt Grant appears, like Newsom and Branch before her, to be a mainstream
conservative nominee to the Eleventh Circuit.  With the exception of Foster v.
Chatman, Grant does not appear to have participated as a lead counsel in any
particularly politically charged cases, and even in Foster, the extent of her
participation is not clear. Nor, from the materials I have been able to check myself–
her amicus briefs notwithstanding, and those do not list her as counsel–does she
appear to have publicly expressed positions on the broader constitutional and civil-
right questions that would invariably come before her as an Eleventh Circuit judge.
Her record as a justice on the Georgia Supreme Court seems to be in line with the
other justices on that court–broad unanimity. Her membership and participation in
the Federalist Society confirms her conservative views, but her appointment is
unlikely–in the short term–to affect the ideological makeup of the court given that
the judge she would be replacing is also more conservative.
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Britt Grant Judicial Nomination Raises Deep


Concerns Prior to Hearing 


Marge Baker | May 22, 2018


PFAW opposed Grant’s nomination following the publication of this post and her
May hearing.


On April 10, President Trump nominated Britt Grant to a seat on the U.S. Court of
Appeals for the Eleventh Circuit. The Senate Judiciary Committee is expected to
hold Grant’s hearing on May 23. People For the American Way wrote to committee
members with deep concerns about the Grant nomination. You can download our
letter here.


Dear Chairman Grassley, Ranking Member Feinstein, and Committee Members:


On behalf of the hundreds of thousands of members of People For the American
Way, we write with deep concerns about the nomination of Britt Cagle Grant of
Georgia to be a circuit judge on the Eleventh Circuit Court of Appeals. Despite her
youth and relatively short time practicing law, she has been added to President


Trump’s list of potential Supreme Court nominees.i Therefore, it is critically
important for the committee to use this opportunity to question her about her record,
her approach to interpreting the law, and her willingness and ability to prevent her
personal ideological views from affecting her judicial decisions.


As a threshold matter, Grant’s presence on Trump’s Supreme Court list raises
concerns about her qualifications, since the president promised to apply a litmus test
to any high court nominee: opposition to Roe v. Wade and the constitutional right to


abortion.ii Senators should determine what conversations, if any, Grant has had
about her views on reproductive rights with the president, any member of his
administration, or individuals who advise the administration on judicial nominees
(such as members of the Federalist Society).


Our nation’s courts exist to protect our legal rights, and they are perhaps never more
important than when a majority seeks to curtail a core constitutional right. Those to
whom we entrust the solemn responsibility of a lifetime judicial position must
recognize that the liberty protected by the Fifth and Fourteenth Amendments is
expansive—and that it includes the right of women to make their own reproductive
choices.


Senators must also ascertain how Grant would approach a variety of other important
legal issues. President Trump’s judicial nominees all testify that they will follow
precedent but refuse to elaborate in any meaningful way on how they would
approach that task. Important legal cases are rarely identical to the relevant
precedents, and judges who apply the same precedent in a case often disagree on the
result nonetheless. Similarly, judges can and do disagree on what “the plain
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meaning” of a statute is.


Especially because Grant could be the next Supreme Court nominee before the
Judiciary Committee, it is particularly important that senators not accept evasive
answers to questions that past nominees have answered.


Grant is only 40 years old, and she graduated from law school only 11 years ago,
making her consideration for the Supreme Court surprising and unusual. However,
given this administration’s crusade to transform our federal judiciary into a bastion
of far right ideology, it could very well be that they have reason to expect Grant’s
judicial decisions to be consistent with the very conservative legal positions she has
taken during her career.


Like all judicial nominees, she must prove to the Senate that she is qualified for the
position. A substantial part of that task is providing evidence that she will not use the
bench to advance her clear ideological agenda, and that she will be independent of
partisan interests.


Grant has spent a significant portion of her career using her legal training and
abilities to further a sharply conservative legal agenda. She spent several years with
the Georgia attorney general’s office, first as counsel for legal policy and then as


solicitor general.iii Through that office, she helped the state, either through litigation
or amicus briefs:


support industry’s efforts to weaken the Endangered Species Act;iv


defend a state law prohibiting abortion after 20 weeks;v


argue that same-sex couples’ right to marry is not protected by the U.S.


Constitution;vi


argue that Title IX permits schools to discriminate against transgender


children;vii


attack the legality of President Obama’s Deferred Action for Parents of


Americans (DAPA) program;viii


claim that the coverage formula for preclearance under the Voting Rights Act


violated the Constitution;ix and
support Arizona’s discriminatory proof of citizenship requirement for voter


registration.x


In 2017, Grant was appointed to one of two new seats on the Georgia Supreme Court
created by the Appellate Jurisdiction Reform Act of 2016, which was criticized as a
partisan politicization of the state judiciary: By creating new judgeships, the
Republican legislature and governor were able to make Republican-appointed


justices a majority on the court.xi


And now President Trump, who showed his disdain for an independent judiciary
even before he was elected, has selected Grant for a prestigious seat on the Eleventh
Circuit.


We are very concerned about her nomination, and we hope to learn more about her
record and her approach to the law at her hearing.
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Sincerely,


Marge Baker
Executive Vice President for Policy and Program
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for the Eleventh Circuit 
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By Senator Name 
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Bennet (D-CO), Nay 


Blumenthal (D-CT), Nay 


Blunt (R-MO), Yea 


Booker (D-NJ), Nay 


Boozman (R-AR), Yea 


Brown (D-OH), Nay 


Burr (R-NC), Yea 


Cantwell (D-WA), Nay 
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Casey (D-PA), Nay 


Cassidy (R-LA), Yea 
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Coons (D-DE), Nay 
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Cornyn (R-TX), Yea 
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Gardner (R-CO), Yea 


GlUfbrand (D-NY), Nay 
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Harris (D-CA), Nay 
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Lankford (R-OK),Yea 


Leahy (D-VT), Nay 
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Manchin (D WV), Yea 


Markey (13-MA), Nay 
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Fischer (R-NE) 


Gardner (R-CO) 


Graham (R-SC) 


Grassley (R-IA) 
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Perdue (R-GA) 


Portman (R-OH) 
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Roberts (R-K5) 


Rounds (R-SD) 


Rubio (R-FL) 
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Bennet (D-CO) 


Blumenthal (D CT) 


Booker (D-NJ) 


Brown (D-OH) 
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Boozman (R-AR), Yea 


California: 


Feinstein (D-CA), Nay 
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Udall (D-NM) 


Van Hollen (D-MD) 
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Bennet (D-CO), Nay 


Connecticut: 


Blumenthal (D-CT), Nay 


Delaware: 


Carper (D-DE), Nay 


Florida: 


Nelson (D-FL), Nay 


Georgia: 


Isakson (R-GA), Yea 


Hawaii: 


Hirono (D-HI), Nay 


Idaho: 


Crapo (R-ID), Yea 


Illinois: 


Duckworth (D-IL), Nay 


Indiana: 


Donnelly (D-IN), Nay 


Iowa: 


Ernst (R-IA), Yea 


Kansas: 


Moran (R-KS), Yea 


Kentucky: 


McConnell (R-KY), Yea 


Louisiana: 


Cassidy (R-LA), Yea 


Maine: 


Collins (R-ME), Yea 


Maryland: 


Cardin (D-MD), Nay 


Massachusetts: 


Markey (D-MA), Nay 


Michigan: 


Peters (D-MI), Nay 


Minnesota: 


Klobuchar (D-MN), Nay 


Mississippi: 


Hyde-Smith (R-MS), Yea 


Missouri: 


Blunt (R-MO), Yea 


Montana: 


Daines (R-MT), Yea 


Gardner (R-CO), Yea 


Murphy (D-CT), Nay 


Coons (D-DE), Nay 


Rubio (R-FL), Yea 


Perdue (R-GA), Yea 


Schatz (D-HI), Nay 


Risch (R-ID), Yea 


Durbin (D-IL), Nay 


Young (R-IN), Yea 


Grassley (R-IA), Yea 


Roberts (R-KS), Yea 


Paul (R-KY), Yea 


Kennedy (R-LA), Yea 


King (I-ME), Nay 


Van Holten (D-MD), Nay 


Warren (D-MA), Nay 


Stabenow (D-MI), Nay 


Smith (D-MN), Nay 


Wicker (R-MS), Yea 


McCaskill (D-MO), Nay 


Tester (D-MT), Yea 
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Nebraska: 


Fischer (R-NE), Yea Sasse (R-NE), Yea 


Nevada: 


Cortez Masto (D-NV), Nay Heller (R-NV), Yea 


New Hampshire: 


Hassan (D-NH), Nay Shaheen (D-NH), Nay 


New Jersey: 


Booker (D-NJ), Nay Menendez (D-NJ), Nay 


New Mexico: 


Heinrich (D-NM), Nay Udall (D-NM), Nay 


New York: 


Gillibrand (D-NY), Nay Schumer (D-NY), Nay 


North Carolina: 


Burr (R-NC), Yea Tillis (R-NC), Yea 


North Dakota: 


Heitkamp (D-ND), Yea Hoeven (R-ND), Yea 


Ohio: 


Brown (D-OH), Nay Portman (R-OH), Yea 


Oklahoma: 


Inhofe (R-OK), Yea Lankford (R-OK), Yea 


Oregon: 


Merkley (D-OR), Nay Wyden (D-OR), Nay 


Pennsylvania: 


Casey (D-PA), Nay Toomey (R-PA), Yea 


Rhode Island: 


Reed (D-RI), Nay Whitehouse (D-RI), Nay 


South Carolina: 


Graham (R-SC), Yea Scott (R-SC), Yea 


South Dakota: 


Rounds (R-SD), Yea Thune (R-SD), Yea 


Tennessee: 


Alexander (R-TN), Yea Corker (R-TN), Yea 


Texas: 


Cornyn (R-TX), Yea Cruz (R-TX), Yea 


Utah: 


Hatch (R-UT), Yea Lee (R-UT), Yea 


Vermont: 


Leahy (D-VT), Nay Sanders (I-VT), Nay 


Virginia: 


Kaine (D-VA), Nay Warner (D-VA), Nay 


Washington: 
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Cantwell (D-WA}, Nay 
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Capita (R-WV), Yea 


Wisconsin: 


Baldwin (D-WI), Nay 


Wyominr 


Barrasso (R-WY), Yea 


Vote Summary 
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Murray (0-WA), Nay 


Mandan (D-WV), Yea 


Johnson (R-WI), Yea 


Enzl (R-WY), Yea 
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All Information (Except Text)


S.Amdt.3967 to S.Amdt.3695  
115th Congress (2017-2018)  


Amends Bill: H.R.6157 — Department of Defense and Labor, Health and Human Services, and Education Appropriations Act,  
2019


Sponsor: Sen. Paul, Rand [R-KY] (Submitted 08/22/2018)


Latest Action: 08/23/2018 Amendment SA 3967, not having achieved 60 votes in the affirmative, was not agreed to in Senate by
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Republican Senate Votes to Fund Planned


Parenthood and Aborted-Baby-Parts 
Research 


By Terence P. Jeffrey | August 24, 2018 | 4:53 PM EDT


Senate Minority Leader Chuck Schumer (D.-N.Y.) and Majority Leader Mitch
McConnell (R.-Ky.) at the University of Louisville, Feb. 12, 2018. (Screen Capture)


(CNSNews.com) - The Republican-controlled Senate on Thursday voted to pass an
appropriations bill funding the Department of Health and Human Services that—if
adopted by the House and signed by President Trump--will not only permit the
continued federal funding of Planned Parenthood but will also allow the continued
federal funding of scientific research that creates “humanized mice” using organs
taken from aborted babies.


After some maneuvering on Thursday afternoon, the leadership allowed a floor vote
on an amendment offered by Sen. Rand Paul (R.-Ky.) that would have prohibited all
federal funding of Planned Parenthood.


That amendment was only brought up for a vote after Paul gave a blistering floor
speech warning that the Republican leadership might not allow a vote on it at all.


It was brought up under a procedure that required it to get 60 votes.


It failed on a 45 to 48 vote.


By contrast, there was no vote at all in the Senate on whether to prohibit federal
funding of research that uses fetal tissue taken from babies killed in an induced
abortion.


On July 11, the House Appropriations Committee approved a fiscal 2019 Labor-HHS-
Education appropriations bill that did include language that would prohibit all
federal funding of Planned Parenthood, including both Title X funding and Medicaid
funding. The same House bill also included language that prohibited federal funding
of research “using human fetal tissue if such tissue is obtained pursuant to an
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induced abortion.”


According to its latest annual report, Planned Parenthood performed 321,384
abortions in the fiscal year that ended on Sept. 30, 2016. During the twelve-month
period that ended on June 30, 2017, Planned Parenthood reported, it received $543.7
million in government health services reimbursements and grants.


In a report published in 2017, the Congressional Research Service said that in 2012
Planned Parenthood received $464.91 million in funding from the federal
government. This included $400.56 from Medicaid and $64.35 million in Title X
grants.


The National Institutes of Health estimates that it will spend $103 million on human
fetal tissue research in this fiscal year; and, as CNSNews.com reported earlier this
month, the Food and Drug Administration, signed a $15,900 contract in July to
continue its acquisition of human fetal tissue to use in creating “humanized mice”
with human immune systems.


NIH grants and intramural research money are also used to create these “humanized
mice.” As CNSNews.com has reported, for example, federal researchers at NIH
laboratories in Montana used bone marrow, livers, thymuses taken from babies
aborted at 17 to 22 gestational weeks to create what it called “BLT” humanized mice.


When the Senate Appropriations Committee passed its version of the Labor-HHS-
Education funding bill on June 28, it did not include the lanuguage that the House
committee would include in its version of the bill that defunded Planned Parenthood
and research using tissue taken from aborted babies.


That same day, the Senate Appropriations Committee also approved its version of
Department of Defense funding bill. It then issued a press release boasting that it had
approved all twelve regular appropriations bills with broad “bipartisan” support.


The bill that Senate Majority Leader Mitch McConnell (R.-Ky.) brought to the Senate
floor Thursday—H.R. 6157—combined the Labor-HHS-Education funding bill with
the Department of Defense funding bill.


Thus, for a senator to vote against the Planned Parenthood and fetal-tissue-research
funding permitted in the Labor-HHS-Education bill, he or she would also have
needed to vote against the Defense Department funding bill.


On Thursday afternoon before it was agreed to allow a vote on Sen. Paul’s
amendment to defund Planned Parenthood, Paul took to the floor and slammed the
Republican leadership for its handling of the issue.


“Why would Republicans block a vote on defunding Planned Parenthood?” Paul
asked rhetorically. “It may surprise some because so many Republicans go home and
say they are against Planned Parenthood, but this vote could happen right now—right
now, today—if Republicans don’t object.”


“Surely, the Republican leadership doesn’t favor abortion funding, so the answer is a
curious one,” said Paul. “The truth is that the Republican leadership favors bloated
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government spending more than it cares about Planned Parenthood. This
appropriations bill before us exceeds the spending caps by nearly $100 billion. Big
spending Republicans fear that blocking funding for Planned Parenthood would
derail their plans to greatly expand the welfare-warfare state.


“So be it,” said Paul. “The public has long known that the Democrats are the abortion
party. Now the public will know that many Republicans just give lip service to pro-
life issues and are really more concerned with bloated government spending than
with saving lives.”


About an hour later, Majority Leader Mitch McConnell appeared on the Senate floor
and called for a vote on Paul’s amendment to defund Planned Parenthood.


“I ask unanimous consent that the following amendment be called up: Paul No.
3967,” McConnell said. “I further ask that at 4:10 p.m., the Senate vote in relation to
the amendment; that there be no second degree amendments in order to the
amendment prior to the vote; and that it be subject to a 60-vote affirmative threshold
for adoption.”


They then held the roll call, which resulted in the 45-to-48 vote. No Democrat voted
for the amendment. Two Republicans voted against it: Sen. Susan Collins (R-Me.)
and Sen. Lisa Murkowski (R.-Alaska).


The combined Labor-HHS-Education and Defense Department funding bill passed
the Senate an hour later on an 85-7 vote.


Senate Approprations Chairman Richard Shelby (R.-Ala.) then put out a statement
congratulating McConnell and Senate Minority Leader Chuck Schumer (D.-N.Y.) for
working together to pass a "bipartisan" bill.


"I want to thank both of them for their leadership," said Shelby.


Why did the Senate Appropriations Committee not include in its HHS bill the
passages from the House bill that defunded Planned Parenthood and fetal-tissue
research? A Senate aide told CNSNews.com: "The chairman has been successful in
passing appropriations bills because he and the vice chairman [Sen. Patrick Leahy of
Vermont] have honored their agreement not to include provisions in these bills that
either side considers poison pills. Appropriations bills have included partisan riders
in recent years, and they have gone nowhere as a result.  That’s how we’ve ended up
with the same massive omnibus spending bills that everyone dislikes."


The omnibus spending law now funding the government expires on Sept. 30, the last
day of fiscal 2018. By then, the Republican-controlled House and Republican-
controlled Senate must agree on a final appropriations bill that funds the
Department of Health and Human Services for the period starting on Oct. 1.


If that bill follows what the House has done, it will defund both Planned Parenthood
and research that makes “humanized mice” using tissue taken from aborted babies.


If it follows the Senate, it will fund those things.
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Planned Parenthood’s favorite Republicans


block the Senate’s latest defund effort 


Nate Madden


The two most reliable pro-abortion Republicans in the United States Senate joined
with Democrats yet again yesterday to snuff out the latest effort to cut off Planned
Parenthood’s taxpayer-funded gravy train.


The vote Thursday came after Sen. Rand Paul, R-Ky., the amendment’s sponsor,
made a lot of noise on the Senate floor about Republicans trying to block the effort.
He asked, “What is more important to these Republicans: Saving lives or spending
money?”


Of course, these are the same two Republican senators who voted with most
Democrats on whether it should be legal to abort an unborn child after 20 weeks.
They’re the same Republicans who introduced legislation defending Planned
Parenthood’s government funding months after the first undercover videos came out
in 2015. They’re the same Republicans who voted to keep an Obama rule prohibiting
states from making their own decisions about funding Planned Parenthood. And
these are also the same two who also stood shoulder to shoulder with Sen. John
McCain, R-Ariz., and a handful of others to kill even the most watered-down version
of Obamacare repeal last year.


Of course, some standard-issue establishment types were none too thrilled about the
amendment either, as it might have presented a legislative “spoiler” and government
shutdown.


It’s been over three years since the first undercover video showing Planned
Parenthood’s gruesome behind-the-scenes practices was released. During fiscal year
2016-2017, the abortion giant managed to pull down over $500 million of your
federal tax dollars.


And while the Republicans may use the vote as campaign fodder to hurt vulnerable
Democrats in the midterm elections, they never think of going after Collins and
Murkowski with the same fervor. No, in Majority Leader Mitch McConnell’s Senate,
both will keep their committee chairmanships and continue carrying water for the
abortion lobby with absolutely no consequence whatsoever.


Despite the videos, despite the breathless campaign promises, despite the best efforts
of the legitimate pro-lifers on Capitol Hill, hundreds of millions of your tax dollars
will continue to go to an organization that takes the lives of hundreds of thousands of
unborn children in the United States every year.


But hey, at least we’re avoiding another government shutdown, right?
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UNITED STATES SENATF, 


Roll Call Vote 115th Congress - 2nd Session 


Vote Summary 


Question: On the Amendment (Paul Amdt. No. 3967 ) 


Vote Number: 191 Vote Date: August 23, 2018, 04:10 PM 


Required For Majority: 3/5 Vote Result: Amendment Rejected 


Amendment Number: S.Amdt. 3967 to S.Amdt. 3695 to H.R. 6157 (Department of Defense 


Appropriations Act, 2019) 


Statement of Purpose: To prohibit Federal funds being made available to a prohibited entity. 


Vote Counts: YEAs 45 


NAYs 48 


Not Voting 7 


*Information compiled through Senate LIS by the Senate Bill Clerk under the direction of the 


Secretary of the Senate 


Vote Summary 


By Home State 


By Senator Name By Vote Position 


Alphabetical by Senator Name 
Alexander (R-TN), Yea 


Baldwin (D-WI), Nay 


Barrasso (R-WY), Yea 


Bennet (D-CO), Nay 


Blumenthal (D-CT), Nay 


Blunt (R-MO), Yea 


Booker (D-NJ), Nay 


Boozman (R-AR), Yea 


Brown (D-OH), Nay 


Burr (R-NC), Yea 


Cantwell (D-WA), Nay 


Capito (R-WV), Yea 


Cardin (D-MD), Nay 


Carper (D-DE), Nay 


Casey (D-PA), Nay 


Cassidy (R-LA), Yea 


Collins (R-ME), Nay 


Coons (D-DE), Nay 


Corker (R-TN), Not Voting 


Cornyn (R-TX), Yea 


Cortez Masto (D-NV), Nay 


Cotton (R-AR), Yea 


Crapo (R-ID), Yea 


Cruz (R-TX), Not Voting 


Daines (R-MT), Yea 


Donnelly (D-IN), Nay 


Duckworth (D-IL), Nay 


Durbin (D-IL), Nay 


Enzi (R-WY), Yea 


Ernst (R-IA), Yea 


Feinstein (D-CA), Nay 


Fischer (R-NE), Not Voting 


Flake (R-AZ), Yea 


Gardner (R-CO), Yea 


Gillibrand (D-NY), Nay 


Graham (R-SC), Yea 


Grassley (R-IA), Yea 


Harris (D-CA), Nay 


Hassan (D-NH), Nay 


Hatch (R-UT), Yea 


Heinrich (D-NM), Nay 


Heitkamp (D-ND), Nay 


Heller (R-NV), Yea 


Hirono (D-HI), Not Voting 


Hoeven (R-ND), Yea 


Hyde-Smith (R-MS), Yea 


Inhofe (R-OK), Yea 


Isakson (R-GA), Yea 


XML 
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Johnson (R-W1), The 


Jones (D-AL), Nay 


Kalne (D-VA), Nay 


Kennedy (R-LA),Yea 


King (I-ME), Nay 


Ktobuchar (D-MN), Nay 


Lankford (R-01C), Yee 


Leahy (D-VT), Nay 
Lee (R-UT), Yea 


Henchin (D-WV), Nay 


Markey (D-14A), Nay 


McCain (R-A4, Not Voting 


McCaskill (D-MO), Nay 


McConnell (R-KY), Yea 


Menendez (D-NJ), Nay 


Merkley (D-OR), Nay 


Moran (R-KS),Yea 
Murkowskl (R-AK), Nay 


Vote Summary 


By Home State 


Murphy (D-CT), Nay 


Murray (D-WA), Not Voting 
Nelson (D-FL), Nay 
Paul (R-KY), Yea 


Perdue (R-GA), Yea 


Peters (D-M I), Nay 


Portman (R-OH), Yea 


Reed (D-RI), Nay 


Fdsch (R-ID),Yea 


Roberts (R-ItS),Yea 


Rounds (R-SD),Yea 


Rubio (R FL), Yea 


Sanders (I-VT), Nay 


Sasse (R-NE}, Yea 


Schatz (D-HI), Not Voting 


Schumer (D-NY), Nay 


Scott (R-SC), Yea 
Shaheen (D-NH), Nay 


By Senator Name By Vote Position 


Grouped By Vote Postdon 


Shelby (R-AL), TSB 


Smith (D-MN), Nay 


Stabenow (0-MI), Nay 


Sullivan (R-AK), Yea 


Tester (D-MT), Nay 


Thune (R-SD), *11 


Tillis (R-NC), Yea 


Toomey (R-PA), Yea 
Udall (13-NM), Nay 


Van Hollen (D-MD), Nay 


Warner (D-VA), Nay 


Warren (D-MA), Nay 
Whitehouse (D-RI), Nay 
Wicker (R-MS), Yea 


Wyden (0-0R), Nay 


Young (R-IN), Yea 


YEA' —45 


Alexander (R-TN) Graham (R-SC) Perdue (R-GA) 


Barrasso (R-WY) Grassley (R-IA) Portman (R-OH) 


Blunt (R-MO) Hatch (R-LIT) Risch (R-ID) 


Boozman (R-AR) Heller (R-NV) Roberts (R-KS) 


Burr (R-NC) Hoeven (R-ND) Rounds (R-SD) 


Capito (R-WV) Hyde-Smith (R-MS) Rubio (R-FL) 


Cassidy (R-LA) Inhofe (R-OK) Sasse (R-NE) 


Comyn (R-TX) Isakson (R-GA) Scott (R-SC) 
Cotton (R-AR) Johnson (R-WI) Shelby (R-AL) 


Cra ix) (R-ID) Kennedy (R-LA) Sullivan (R-AK) 


Daines (R-MT) Lankford (R-OK) Thune (R-SD) 
Enzi (R-WY) Lee (R-UT) Tillis (R-NC) 


Ernst (R-IA) McConnell (R-KY) Toomey (R-PA) 


Flake (R-AZ) Moran (R-KS) Wicker (R-MS) 


Gardner (R-CO) Paul (R-KY) Young (R-IN) 


NAYs —48 


Baldwin (D-WI) Cardin (D-MD) Donnelly (D-IN) 


Bennet (D-CO) Carper (D-DE) Duckworth (D-IL) 


Blumenthal (D-C1) Casey (D-PA) Durbin (D-IL) 


Booker (D-NJ) Collins (R-ME) Feinstein (D-CA) 


Brown (D-OH) Coons (D-DE) Gillibrand (0-NY) 


Cantwell (D-WA) Cortez Masto (041V) Harris (D-CA) 


U.S. Senate: U.S. Senate Roll Call Votes 115th Congress - 2nd Session


2 8/26/2018, 3:57 PM



Chuck

Highlight

Collins (R-ME) 



Chuck

Highlight

Cardin (D-MD) 







Hassan (D-NH) 


Heinrich (D-NM) 
HeMica m p (D-ND) 


Jones (D-AL) 


Kaine (D-VA) 


King (I-ME) 


Klobuchar (D-NN) 


Leahy (D-VT) 


Manchln (D-WV) 


Markey (D-MA) 


Corker (R-TN) 


Cruz (R-Tx) 


Fischer (R-NE) 


Vote Summary 


By Home State 


By Sena 


Grouped by Home State 
Alabama: 


Jones (D-AL), Nay 


Alaska: 
Murkowskl (R-AK), Nay 


Arizona: 


Flake (R-AZ), Yea 


Arlransa= 
Boozman (R-AR), Yea 
California: 


Feinstein (D-CA), Nay 


Colorado: 


Bennet (D-CO), Nay 
Connecticut 


Blumenthal (D-CT), Nay 


Delaware: 


Carper (D-DE), Nay 


Florida: 
Nelson (0-FL), Nay 
Georgia: 


Isakson (R-GA), Yea 


Hawaii: 
Hirono (D-HI), Not Voting 


Idaho: 
Crapo (R-1D),Yea 


IlI1nolz 


Duckworth (D-IL), Nay 


Indiana: 


McCaskill (D-MO) 


Menendez (D-NJ) 
Markley (0-OR) 


Murkowskl (R-AK) 


Murphy (D-cr) 


Nelson (D-FL) 


Peters (0-MI) 


Reed (D-R1) 


Sanders (I-VT) 


Schumer (D-NY) 


Not voting - 7 


Hirano (D-HI) 
McCain (R-AZ) 


Murray (D-WA) 


for Name By Vote Position 


Shelby (R-AL), Yea 


Sullivan (R-AK), Yea 


McCain (R-A4, Not Votbig 


Cotton (R-AR), Yea 


Harris (D-CA), Nay 


Gardner (R-CO), Via 


Murphy (0-CT), Nay 


Coons (D-DE), Nay 


Rublo (R-FL), Yea 


Perdue (R GA), Yea 


Schatz (0-111), Not Voting 


Rlsch (R-1D), Yea 


Durbin (0-IL), Nay 


Shaheen (0-NH) 


Smith (0 MN) 
Stabenow (0-MI) 


Tester (D-MT) 


Udall (D-NM) 


Van Hollen (0-MD) 


Warner (0 VA) 


Warren (D-MA) 


Whitehouse (D-RI) 


Wyden (D-OR) 


Schatz (D-HI) 
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Donnelly (D-IN), Nay Young (R-IN), Yea 


Iowa: 


Ernst (R-IA), Yea Grassley (R-IA), Yea 


Kansas: 


Moran (R-KS), Yea Roberts (R-KS), Yea 


Kentucky: 


McConnell (R-KY), Yea Paul (R-KY), Yea 


Louisiana: 


Cassidy (R-LA), Yea Kennedy (R-LA), Yea 


Maine: 


Collins (R-ME), Nay King (I-ME), Nay 


Maryland: 


Cardin (D-MD), Nay Van Hollen (D-MD), Nay 


Massachusetts: 


Markey (D-MA), Nay Warren (D-MA), Nay 


Michigan: 


Peters (D-MI), Nay Stabenow (D-MI), Nay 


Minnesota: 


Klobuchar (D-MN), Nay Smith (D-MN), Nay 


Mississippi: 


Hyde-Smith (R-MS), Yea Wicker (R-MS), Yea 


Missouri: 


Blunt (R-MO), Yea McCaskill (D-MO), Nay 


Montana: 


Daines (R-MT), Yea Tester (D-MT), Nay 


Nebraska: 


Fischer (R-NE), Not Voting Sasse (R-NE), Yea 


Nevada: 


Cortez Masto (D-NV), Nay Heller (R-NV), Yea 


New Hampshire: 


Hassan (D-NH), Nay Shaheen (D-NH), Nay 


New Jersey: 


Booker (D-NJ), Nay Menendez (D-NJ), Nay 


New Mexico: 


Heinrich (D-NM), Nay Udall (D-NM), Nay 


New York: 


Gillibrand (D-NY), Nay Schumer (D-NY), Nay 


North Carolina: 


Burr (R-NC), Yea Tillis (R-NC), Yea 


North Dakota: 


Heitkamp (D-ND), Nay Hoeven (R-ND), Yea 


Ohio: 


Brown (D-OH), Nay Portman (R-OH), Yea 


Oklahoma: 


Inhofe (R-OK), Yea Lankford (R-OK), Yea 
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Octagon: 


Meritley (D OR), Nay Wyden (D OR), Nay 


Pennsylvania: 
Casey (D-PA), Nay Toomey (R-PA),Yea 


Rhoda Island: 


Reed (D-RI), Nay Whitehouse (D-RI), Nay 


South Carolina: 


Graham (R-SC),Vea Scott (R-SC), Yea 
South Dakota: 


Rounds (R-SD), Yea Thu ne (R-SD),Yea 


TO rl OISE 


Alexander (R TN),Yea Corker (R-TN), Not Voting 


Texas: 
Carnyn (R-TX), Yea Cruz (R-TX), Not Voting 


Utah: 


Hatch (R-UT),Yea Lee (R-UT), Yea 


Vermont 


Leahy (D-VT), Nay Sanders (I-VT), Nay 
Virginia: 


Mine (D-VA), Nay Warner (D-VA), Nay 


Washington: 


Cantwell (D WA), Nay Murray (D WA), Not Voting 


West Virginia: 
Capita (R-WV), Yea Manchin (D-WV), Nay 


Wisconsine 


Baldwin (D-WI), Nay Johnson (R-WI), Yea 


Wyornitv 


Barrasso (R-WY), Yea Enzl (R-WY), Yea 
Vote Summary By Senator Name By Vote Position 


By Home State 
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